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Court of Appeals of the District of Columbia 


No. 4649. 

Douglass E. Bulloch, Intervener, Appellant, 

vs. 

John M. Fisher et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 43729. 

John M. Fisher, R. H. Harper, and Madge J. Harper, 

Plaintiffs, 

vs. 

Harper Motor Company, Incorporated, a Corporation, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 
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1 Bill for Appointment of Ancillary Receivers. 

Filed March 3,1925. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 43729. 

John M. Fisher, R. H. Harper, and Madge J. Harper, 

Plaintiffs, 

vs. 

Harper Motor Company, Incorporated, a Corporation, 

Defendant. 

The Bill of Complaint of the Plaintiffs, John M. Fisher, 
R. H. Harper, and Madge J. Harper, respectfully repre¬ 
sents to the Court as follows: 

1. That Plaintiffs are citizens of the United States, and 
Plaintiffs R. H. Harper and Madge J. Harper are residents 
of the District of Columbia, the Plaintiff John M. Fisher is 
a resident of Roanoke County, Virginia. Plaintiffs bring 
this suit as stockholders holding issued and outstanding 
capital stock of the defendant Harper Motor Company, 
Incorporated. 

2. That on, to-wit, the 11th day of June, 1918, the Harper 
Overland Company, Incorporated, was duly granted a char¬ 
ter and organized as a corporation, under and pursuant to 
the laws of the State of Virginia, with a minimum capital 
stock of $1,000.00, and maximum capital stock of $200,- 
000.00. That said corporation was organized for the pur¬ 
pose, inter alia, of acquiring real estate and engaging in 

the sale and exchange of automobiles, and automo- 

2 bile parts and accessories. That upon application of 
the said Harper Overland Company, Incorporated, 

pursuant to law, and by order entered on June 2nd, 1922, 
the State Corporation Commission of Virginia, Section A, 
of its original charter, was amended, and the corporate 
name was changed from the Harper Overland Company, 
Incorporated, to the Harper Motor Company, Incorporated, 
under which latter corporate name it has since conducted 
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business in the State of Virginia, and the City of Wash¬ 
ington, as will hereinafter be set forth, with its principal 
office in the City of Alexandria, Virginia. 

3. That two thousand shares of the capital stock of said 
Company, of the par value of $100.00 per share, have been 
issued and are now outstanding and are held as follows: 
John M. Fisher, one of complainants, one share, Madge J. 
Harper, one of complainants, two shares, R. H. Harper, 
one of complainants, nine hundred and ninety-seven shares, 
and Henry F. Herbermann, one thousand shares. That 
complainants hold fifty per cent of the issued and outstand¬ 
ing capital stock of the said Corporation. 

4. That the officers and directors of the said Corpora¬ 
tion and their respective addresses are as follows: R. H. 
Harper, Director and President, Washington, D. C.; John 
M. Fisher, Director and Vice President, Roanoke, Virginia, 
and E. L. Hester, Secretary and Treasurer, Washington, 
D. C. 

5. That the defendant, since June, 1922, has been con¬ 
ducting business solely as a general distributor and sales 
agent of the Durant Motor Company, Inc., which manu¬ 
factures for sale the Durant and Star automobiles with 
requisite parts and accessories; and that for the purposes 

of maintaining necessary plants and conducting its 
3 business it has purchased and leased certain real 
estate in the City of Washington, D. C., and leased 
certain real estate in the Cities of Richmond and Roanoke, 
Virginia, as hereinafter set forth. That defendant is now 
conducting and has continuously since the month of June, 
1922, conducted its business in the Cities of Richmond and 
Roanoke, Virginia, and in the City of Washington, D. C. 

6. That defendant has fee simple title, (subject to certain 
deeds of trust binding thereon, and hereinafter set forth) 
to certain real estate and building thereon, known as prem¬ 
ises 1128-30 Connecticut Avenue, N. W., in the City of 
Washington, D. C., and further designated as lots numbers 
12, 13 and 14 and part of lot No. 22, in Square No. 161, 
which was purchased by it from Isaac T. Mann, et ux., by 
deed duly of record, in which premises it is now and since 
its incorporation has been conducting business. 

7. That in addition to the aforesaid real estate owned by 
said defendant, and purchased for use in its corporate 
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business it is leasing and likewise conducting its business 
in the City of Richmond, Virginia, in premises known as 
1335 West Broad Street, leased from the Advanced Realty 
Corporation for a period of five years, dating from, to-wit, 
June 15,1921, at a monthly rental of $625.00, and is leasing 
and likewise conducting its business in the City of Roanoke, 
Virginia, in premises known as 509-513 Commerce Street, 
S. W., and 210 Luck Avenue, S. W., leased from Frank 
Welch, Jr., for a period of five years, dating from, to-wit, 
January 1,1921, at a monthly rental of $575.00, and is like¬ 
wise leasing in connection with its corporate business con¬ 
ducted in the City of Washington, D. C., premises 
4 known as No. 508-510 26th Street, N. W., leased from 
the Chris Heurich Brewing Company, a Corporation, 
for a period of three years, dating from the 1st day of 
July, 1923, at a monthly rental of $275.00. 

8. That in addition to the foregoing contracts of lease, 
it has sundry unexpired contracts for bill board advertising 
with the Burton System, Barron G. Collier, Incorporated, 
and others, which contracts provide for monthly payments 
by the defendant of various sums. 

9. That the aforesaid premises in the City of Washing¬ 
ton, owned by the said defendant and designated as 1128-30 
Connecticut Avenue, used by defendant in the conduct of 
its corporate business, is encumbered by deeds of trust 
executed by the defendant, as follows, to-wit: 

a. A first lien deed of trust dated November 6, 1922, con¬ 
veying said property to-, Trustee, to secure a 

series of notes, executed by it, aggregating the sum of $130,- 
000 . 00 , all of said notes bearing interest at 6 V 2 %, payable 
semi-annually, and all maturing on November 6, 1925. 

b. A second lien deed of trust, dated on or about January 

11,1922, conveying the said property to-, Trustee, 

to secure a series of notes, executed by it, aggregating 
$138,000.00, all payable to the order of Margaret M. Mur¬ 
ray, as follows, to-wit: One for the sum of $49,000.00; one 
for the sum of $25,000.00; one for the sum of $50,000.00 
and one for the sum of $14,000.00, said notes maturing in 

the order mentioned on the — day of-, 192-, the — day 

of-, 192-, the — day of-, 192-, and the — day of 

-, 192-. The $49,000.00 note of said defendant, so se- 
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cured, was duly endorsed and transferred for value to the 
District National Bank of Washington, D. C., and has been 
curtailed to the extent of $24,000.00, the balance of $25,- 
000.00 thereon being unpaid and maturing on March 2, 
1925. The $50,000.00 note of said defendant so secured, was 
duly endorsed and transferred for value to the Commercial 
National Bank of Washington, D. C., and has been curtailed 
to the extent of $25,000.00, leaving a balance due thereon of 

$25,000.00, maturing on the — day of-, 19—. The $25,- 

000.00 note of defendant, so secured, was duly en- 
5 dorsed and transferred for value to the First Na¬ 
tional Bank of Koanoke, Virginia, and has been cur¬ 
tailed $15,000.00, leaving due thereon a balance of $10,- 

000.00, maturing on the — day of-, 19—. The $14,- 

000.00 note of defendant so secured has been paid. The un¬ 
paid balance of the principal secured by said deed of trust 
is $60,000.00, held as follows: $25,000.00 by the District Na¬ 
tional Bank of Washington, Washington, D. C., and $25,- 
000.00, by the Commercial National Bank of Washington, 
D. C., and $10,000.00 by the First National Bank of Eoa- 
noke, Virginia. 

10. That defendant has certain employees in the City of 
Washington, D. C. and in the Cities of Richmond and Roa¬ 
noke, Virginia. The aggregate monthly pay roll, exclusive 
of mechanics and laborers, is $6,000.00, distributed as fol¬ 
lows: to the plant in Washington, D. C., $3,000.00; to the 
plant in Richmond, Virginia, and the plant in Roanoke, Vir¬ 
ginia, $1,500.00 each. 

11. That despite the most active and painstaking efforts 
on the part of the directors and officers of the said defend¬ 
ant, the conduct of the corporate business has never been a 
financial success, but on the contrary, has consistently 
shown an annual loss. That in the year 1923, the defendant 
lost $50,566.31, in the year 1924, $69,814.80, and in the month 
of January, 1925, which is as far as the present and exist¬ 
ing condition of its affairs permits of definite ascertain¬ 
ment, the sum of $12,870.28, and that it is apparent that a 
further continuance of business will result in heavy financial 
loss to the stockholders and general creditors: 

12. That in addition to the aforesaid debts secured by 
deeds of trust, the defendant is indebted to various and 
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sundry parties on notes and open accounts, on its notes as 
follows, to-wit; 

6 a. To the Commercial National Bank of Washing¬ 

ton, D. C., $26,850.00, represented by a $15,000 note, 
maturing May 11, 1925, covering a certificate of deposit 
and $11,850.00 by demand notes; 

b. To the District National Bank of Washington, D. C., 
$24,950.00, represented by a $15,000.00 note, maturing March 
11, 1925, covering a certificate of deposit, and by various 
notes aggregating $9,950.00, maturing March 19th, March 
30th, April 20th, May 4th and May 20th, 1925. 

c. To the Grace Street Bank and Trust Company of Rich¬ 
mond, Virginia, recently purchased by the American Na¬ 
tional Bank of Richmond, Virginia, $6,950.00, represented 
by its $5,000.00 note due April 16,1925, covering a certificate 
of deposit, and $1,950.00 by its note maturing February 27, 
1925, on which a curtail of $1,200, as made; 

d. To the First National Bank of Roanoke, Virginia, 
$7,700.00, represented by its various notes, March 9th, 
March 18th, and March 23rd, 1925; 

e. To the Bearing Sales Company of Washington, D. C., 
by its note for $1,500.00, maturing March 30th, 1925; 

f. To J. B. Barnes of Washington, D. C., by its demand 
note for $4,000.00; 

g. To the Durant Motor Co., Inc., by its note for $7,500.00, 
maturing April 14,1925, and by its note for $3,281.95, which 
matured February 9th, 1925, and on which a curtail of 
$281.95 was made; 

h. To the National Credit Corporation of Richmond, Vir¬ 
ginia, by its demand note for $1,650.00; that the aggregate 
amount of said notes is $84,381.95; 

i. Notes taken on the sales of new and used cars and dis¬ 
counted on the unrestricted endorsement of defendant ag¬ 
gregating $115,000.00. 

13. That said defendant is indebted on open accounts to 
sundry and various parties in connection with its conduct 
of business in the City of Washington, D. C., and the Cities 
of Richmond and Roanoke, Virginia, in the aggregate 
amount of $31,418.96, the major portion of which accounts 
are in arrears, and on certain dealers’ c^ontract deposits, 
customers’ deposits and general indebtedness in the ad- 



DOUGLASS E. BULLOCH VS. J. M. FISHER ET AL. 7 

ditional sum of $63,422.93, including the rent of the 

7 leased premises which is in arrears and unpaid. 

14. That the bulk of the assets of the corporation 
is represented by its equity in Washington City real estate, 
and said real estate was purchased in the year 1916 for 
$175,000.00 and is now encumbered by deeds of trust exe¬ 
cuted by the corporation aggregating $190,000.00. As here¬ 
inbefore set forth, $25,000.00 of said deeds of trust, being 
the unpaid principal of a note secured by second lien deed 
of trust matures on March 2nd, 1925, and is held by the 
Commercial National Bank of Washington, D. C., which has 
notified defendant that it will demand payment thereof upon 
maturity. While the real estate has increased in value 
since the date of its purchase, it is not believed that the 
valuable equity of the defendant therein would be realized 
upon in the event of foreclosure proceedings under the 
second lien deed of trust, the amount, if any, which might 
be realized above the mortgages and expenses is to say the 
most problematical. 

15. That under these conditions, and in view of the im¬ 
minent financial embarrassment of the corporation and its 
existing and long-standing inability to meet its current and 
pressing bills, the officers thereof have sedulously, but with¬ 
out success, endeavored to procure an extension of time 
from its creditors. The Commercial National Bank of the 
City of Washington, D. C., holder of the $25,000.00 balance 
on the deed of trust note maturing March 2nd, 1925, secured 
on the Washington real estate, has, as above set forth, de¬ 
clined to renew the same and has stated it will proceed with 
the collection thereof and likewise of the unsecured notes 
held by it, if same are not paid at maturity. This 

8 will inevitably result in foreclosure of the Washing¬ 
ton real estate, the equity in which constitutes the 

bulk of the corporate assets, with great loss and damage 
alike to the corporation and its general creditors. The gen¬ 
eral creditors are likewise pressing for immediate payment 
of their claims and it is but a question of a short time before 
the defendant will be confronted with numerous suits both 
in the City of Washington and the Cities of Richmond and 
Roanoke, Virginia, the result of which would be to so ham¬ 
per and impede the already greatly harassed officers of the 
defendant as to inevitably result in financial destruction of 


8 DOUGLASS E. BULLOCH VS. J. M. FISHER ET AL. 

defendant and wholesale loss to its creditors and stock¬ 
holders. 

16. That after it was found impossible to secure exten¬ 
sion of time from the sundry creditors, the financial con¬ 
dition of the defendant, was by its President and Secretary 
brought to the attention of the Durant Motor Company, 
Inc., the equitable holders, so complainants are advised, of 
the one thousand shares of capital stock issued and stand¬ 
ing on the stock book in the name of Henry F. Herbermann, 
with the suggestion that additional financing be immediately 
obtained and that liquidation be had. That the suggestion 
as to additional financing was refused and no suggestion 
could be obtained on the question of liquidation. That after 
thus exhausting every available means to either tide defend¬ 
ant over its condition of financial embarrassment, or to have 
a voluntary dissolution thereof, with an orderly and judicial 
liquidation of its assets, without success, the only recourse 
left in order to protect defendant and its stockholders and 
creditors, is to compel dissolution thereof and liquidation 

under the guiding hands of the Courts where all as- 

9 sets may be marshalled, and all creditors may be 

convened and their respective rights and interests 

may be ascertained and fully protected. 

17. Complainants aver and charge that they are the 
holders of 50% of the issued and outstanding stock of the 
defendant. That the said defendant is unable to pay its 
bills; that many open accounts and notes owed by it are 
overdue and unpaid, and that defendant is in default on 
many of its obligations; that in addition to the aforesaid 
deed of trust note for $25,000.00, maturing March 2nd, 1925, 
prompt payment of which will be demanded as aforesaid, it 
has past due notes and open accounts aggregating $63,000; 
that its assets are not sufficient to pay all just demands for 
which it is liable, or to afford a reasonable security to those 
who may deal with it; that the business is not now in a 
prosperous condition and on a paying basis, and could not 
be made so without the investment of a large amount of ad¬ 
ditional capital which can not now be secured; that it has 
no assets which can be expeditiously converted into cash, 
and has less than $3,500.00 on deposit in banks, and for a 
period of more than six months it has been, and is now, in¬ 
solvent. They further aver that under and pursuant to the 
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provisions of Section CCIO of the 1919 Code of Virginia, 
they are entitled to tile this suit to have the defendant Cor¬ 
poration dissolved and its affairs wound up by the Court. 
That to deny them the right to have said corporation thus 
dissolved and to thereby compel them to longer continue 
their investment therein as stockholders, in view of the ap¬ 
parent inherent inability of the defendant to successfully 
operate financially, as demonstrated by its series of 

10 annual losses experienced, would amount, in essence, 
to a virtual confiscation of their property. 

18. Complainants further aver and charge that the assets 
of the defendant are situated in the City of Washington, 
D. C., and in the Cities of Richmond and Roanoke, Vir¬ 
ginia, and that it is subject to the jurisdiction of the Courts 
in each of such political subdivisions. Pending the final 
winding up of the affairs of defendants, it is essential to 
the preservation of the value of its assets that the same 
shall be controlled through receivers, and that the seizure 
of any part of its property in judicial proceedings, or the 
appointment of different receivers, of different portions 
thereof, would result in ruinous sacrifice of every interest 
in the said property, including the rights and interests of 
the complainants therein. 

19. Complainants further aver that unless the Court, 
in view of the existing and impending defaults of said de¬ 
fendant Company, in the payment of its debts and obliga¬ 
tions, matured and about to mature, will deal with the said 
property as a single trust fund, and take it into judicial 
custody for the protection of every interest therein, in¬ 
dividual creditors will immediately assert their remedies 
in different courts in said different jurisdictions; fore¬ 
closure proceedings under the second lien deed of trust 
binding on its real estate will be taken; active efforts will 
be made to obtain judgments and priorities; distraints, 
levies and attachments will be laid upon the property and 
assets of defendant, all of which will result in the sacrifice 
of its assets, to the great damage and injury of its many 
creditors, including the complainants. Under the circum¬ 
stances, the immediate interposition of a Court of 

11 equity for the ascertainment and enforcement of 
the rights of complainants and the creditors of the 

2—4649a 
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Company, and the immediate appointment of a receiver or 
receivers to take charge of and conserve its assets, is abso¬ 
lutely essential. 

20. Plaintiffs further say that on, to-\vit, the 2nd day of 
March, 1925, they filed their bill in chancery in the Cir¬ 
cuit Court for the City of Alexandria, State of Virginia, 
against the said defendant, which said bill sets forth sub¬ 
stantially the same allegations in this bill made, and in 
said bill they pray that the defendant corporation be dis¬ 
solved and its affairs wound up under the direction and con¬ 
trol of that court, and also that the rights of the complain¬ 
ants and other stockholders, leaseholders, and creditors 
of the defendant in, or to, the property, real or personal, 
of the defendant corporation may be ascertained and pro¬ 
tected, and that tlie Court fully administer the entire prop¬ 
erty and assets of tlie defendant, and marshal all its assets 
and ascertain the several and respective liens and priorities 
existing thereupon, and enforce and decree and establish 
the equities of all the lien holders, creditors, and stock¬ 
holders of the defendant, as the same may be finally ascer¬ 
tained and decreed by the court, and also that for the pur¬ 
pose of preserving the assets of the defendant and prevent¬ 
ing the disruption thereof by foreclosure proceedings a re¬ 
ceiver or receivers be appointed of the defendant and that 
all of its property and rights. 

The defendant duly answered said bill and the said Cir¬ 
cuit Court for the City of Alexandria, State of Virginia, 
upon said bill and answer entered a decree in said 
12 cause, appointing the plaintiffs, John M. Fisher and 
R. H. Harper, as receivers of the defendant corpora¬ 
tion and requiring them to execute a bond as such re¬ 
ceivers in the penal sum of $50,000 as will more fully ap¬ 
pear by reference to certified copy of said decree attached 
hereto, marked Exhibit “A^’ and made a part hereof; that 
plaintiffs, on, to-wit, the 3rd day of March, 1925, duly quali¬ 
fied as said receivers by executing and filing in said chan¬ 
cery cause the bond required of them in the order of their 
appointment. Plaintiffs further say that they were ap¬ 
pointed receivers of the defendant corporation by the courts 
of domicile of the said corporation in a proceeding for the 
dissolution of the same under the laws in force in the State 
of Virginia, and they are advised in order to properly pro¬ 
tect and conserve the assets of the defendant corporation 
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ill the District of Columbia it is necessary and proper that 
an ancillary receiver, or receivers, be appointed by this 
Honorable Court for that purpose. 

Wherefore, the premises considered, plaintiffs pray: 

1. That the United States writ of subpoena may issue out 
of this Honorable Court directed to the defendant com¬ 
manding it to appear herein on a day certain to be therein 
named and answer the exigencies of this bill of complaint. 

2. That John M. Fisher and R. H. Harper may be ap¬ 
pointed ancillary receivers of the defendant corporation to 
take over and hold all and singular the property of the 
defendant corporation, including its franchises, assets, real 
and personal, choses in action belonging to said defendant 

and all other property and assets of said defendant 
13 situate within the District of Columbia, and to care 
for, direct, conserv^e, and manage the same under the 
direction and control of this Court and to turn over the 
net proceeds thereof to the receivers of the defendants in 
the dissolution proceedings hereinbefore referred to in the 
State of Virginia to be applied under the direction and 
control of that court in payment of all debts ovnng by the 
defendant, in liquidation of the affairs of the said defendant 
corporation, the said receivers to have full power and 
authority to demand, sue for, collect, receive, and take into 
their possession the goods, chattels, rights, credits 
moneys, and fees, lands, tenements, papers and property 
of every description belonging to the said defendant situate 
and being in the District of Columbia, and with the in¬ 
cidental powers ordinarily invested in a receiver in like 
cases. 

3. That a restraining order, or injunction, may issue 
against the said defendant and all persons to act by, 
through, or under it, and all other persons to restrain and 
enjoin them from interfering with the said receivers tak¬ 
ing possession of and managing the said defendant. 

And for such other and further relief as the nature of 
this bill of complaint mav require. 

R. H. HARPER. 

R. H. YEATMAN, 

WILSON FARR, 

WILTON J. LAMBERT, 

Attys, 
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District of Columbia, ss : 

R. H. Harper, being first duly sworn, deposes and 

14 says that he is one of the plaintiffs in the foregoing 
and annexed bill of complaint; that he has read over 

the foregoing bill of complaint subscribed by him and knows 
the contents thereof; that the matters and facts therein 
stated of his personal knowledge are true; and those stated 
on information and belief he believes to be true. 

R. H. HARPER. 

Sworn and subscribed to before me this 3d day of March, 
A. D. 1925. 

MORGAN H. BEACH, 

Clerk, 

By S. F. BEACH, 

Asst, Clerk, 

Exhibit A. 

In the Circuit Court for Alexandria City, Virginia. 

John M. Fisher, R. H. Harper, and ^L\dge J. Harper, 
Stockliolders Holding Issued and Outstanding Capital 
Stock of the Harper Motor Company, Incorporated, a 
Body Corporate under the Laws of the State of Virginia, 
Complainants, 

vs. 

Harper Motor Company. Incorporated, a Body Corporate, 
Organized and Existing under the Laws of the State of 
Virginia, Defendants. 

In Chancery. Decree, ^larch Term, 1925. 

This cause coming on this day to be heard by the said 
Court, upon the sworn bill of complaint and exhibits there¬ 
with duly filed upon the original process duly issued 

15 upon the motion of the complainants for the appoint¬ 
ment of a receiver for the defendant, upon the answer 

and consent of the said defendant duly filed, by the Secre¬ 
tary-Treasurer thereof, to the appointment of a receiver, 
and upon argument of counsel: 
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And it appearing to the Court from the bill of complaint 
and exhibits therewith filed, that the defendant is insolvent, 
and that it has pressing obligations to meet vdthout suf¬ 
ficient cash to discharge the same, and that it is in such 
financial condition that unless a receiver be immediately 
appointed there is great likelihood that its real estate will 
be sacrificed by foreclosure proceedings on the part of a 
deed of trust creditor and that its assets will be sacrificed 
to the damage and injury of its creditors and stockholders, 
upon consideration whereof, the Court after further argu¬ 
ment of counsel, doth now adjudge and decree that the 
cause is one proper for the appointment of a receiver of the 
defendant at this time, and doth now adjudge, order and 
decree that R. H. Harper and John M. Fisher be and they 
are now hereby appointed receivers of the defendant 
herein to take possession of all of its property in this 
jurisdiction, real and personal, choses in action, moneys, 
rights under leases, contracts, franchises, and all other 
rights and property of the defendant. Harper Motor Com¬ 
pany Incorporated, in its possession, under its control, 
or to which it may be entitled, with power to hold, preserve, 
manage, and control the same; to receive, hold, disburse 
and collect all the income and earnings thereof, to defend 
all suits brought against them as such receivers or affect¬ 
ing their receivership, and to bring suits in their own 
16 name as receivers or in the name of the defendant, or 
otherwise as they may be advised by counsel to bo 
necessary and proper in the discharge of the duties 
of his office, and for acquiring, securing, and protecting the 
assets, franchises, property and rights of the defendant. 

That the defendant and its officers, agents, and attorneys, 
or whoever may have possession or control thereof, 
deliver forthwith on demand of the said receiver, posses¬ 
sion of all the property, real and personal, whereof they 
are hereby appointed receivers all lease contracts all 
equitable interests, things in action and other effects which 
belong to or are held in trust for the defendant, or in which 
it has any beneficial interests and that the said defendant, 
and its officers, agents and attorneys deliver to such re¬ 
ceiver in like manner all books, vouchers and other evidence 
relating thereto, and in the meantime and until the actual 
possession of the said property by the receivers to refrain 
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from disposing of or parting ^vitli r.ny of the said property, 
real, personal or mixed, except in the payment of the daily 
expenses of the said defendant. 

That said receivers shall have full power and authority 
to inquire after, receive, and take possession of all such 
property, debts, equitable and legal interests, things in 
action and other effects. 

That said receivers shall keep full and accurate account 
of all their acts and doings as such receivers and report 
the same to this court from time to time whenever required 
by law or by the court so to do. 

That before entering upon the discharge of their duties 
the said receivers shall file in the office of the clerk 
17 of this court a bond in the penal sum of Fifty Thou¬ 
sand Dollars $50,000.00 with some approved surety 
Company transacting business in this State as their surety 
thereon now approved by the Court, conditioned for the 
faithful discharge of their duties as such receivers. 

That upon filing said bond, said receivers shall be vested 
with all the powers hereinbefore conferred upon them and 
by law and the practice of this court vested in receivers 
in like cases. 

That said receivers be and they are hereby empowered 
and authorized to employ and discharge and fix the duties 
and compensation of all employees, counsel, and agents of 
the defendants they may deem necessary to enable them to 
properly perform his duties as such receivers and that the 
said receivers may use the moneys and property of the 
defendant for any and all of the purposes set forth in this 
order. 

That the defendant, iis agents, officers, attorneys and 
servants, and all other persons and corporations are hereby 
enjoined and restrained from interfering in any way what¬ 
soever with the possession or management of any part of 
the property in the custody of the receivers, and from levy¬ 
ing upon or attempting to sell or convey by judicial process 
or otherwise, and portion of the property in the hands of the 
receivers. 

And it is further ordered and decreed that the parties 
complainant and defendant, and each of them, be author¬ 
ized and directed to apply to any other court of competent 
jurisdiction wherever any of the property of the said de- 
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fendant may be situated, for such order or orders 

18 in aid of the primary jurisdiction of this court as to 
such other court or courts may seem meet and proper, 

to the end that the property, assets and effects of said 
defendant may be equitably administered as a trust fund 
for the benefit of its creditors, lien holders, stockholders 
and other parties interested therein. 

Copy. Tests: 

ELLIOTT F. HOFFMAN, 

Clerk. 

I, Elliott F. Hoffman, Clerk of the Circuit Court in and 
for the City of Alexandria, do certify that John M. Fisher 
and R. A. Harper have today given bond in the sum of 
$50,000 as provided in the within Order, with the United 
States Fidelity & Guaranty Company as their Surety, which 
Surety has this day been approved by me. I do further 
certify that their appointment as Receivers is now in full 
force and effect. 

ELLIOTT F. HOFFMAN, 

Clerk, Circuit Court. 

19 Answer of Defendant to Bill of Complaint. 

Filed March 3,1925. 

• •••••• 

The answer of the defendant. Harper Motor Company, 
Incorporated, respectfully represents to the Court as fol¬ 
lows: 

Defendant waives issuance of process against it and con¬ 
sents that this cause may be immediately heard and sub¬ 
mitted to the Court for entry of such decree as the Court 
may deem proper. 

And for further answer to said bill of complaint, the 
Harper Motor Company, Incorporated, says that it is 
familiar with the allegations thereof and statements therein 
contained; that the same are true to the best of its knowl¬ 
edge and belief. It admits that it is unable to keep its 
pressing obligations and demands, and that the property 
is now in imminent danger of being sacrificed to the great 
injury and damage of its many creditors and stockholders, 
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and it concurs in the prayer of the bill of complaint for the 
appointment of John Fisher and R. H. Harper as an¬ 
cillary receivers of the defendant corporation to receive 
and conserve the assets of the defendant corporation situ¬ 
ate and bein^ in the District of Columbia under and by 
direction of the Court. 

And having fully answered, respondents pray to be hence 
dismissed with its costs in this behalf sustained. 

HARPER MOTOR COMPANY, 
INCORPORATED, 

By E. L. HESTER, 

Its Secret ary-Treasurer, 


20 District of Columbia, ss: 

E. L. Hester, being first duly sworn, deposes and says 
that he is Secretary-Treasurer of the defendant, Harper 
Motor Company, Incorporated, and as such is authorized 
to, and does, subscribe the foregoing the answer on behalf 
of the said defendant corporation; that he has read over 
the foregoing answer by h- subscribed on behalf of the de¬ 
fendant corporation, and that the matters and facts therein 
stated are true to the best of h- information and belief. 

E. L. HESTER. 


Subscribed and sworn to before me this 3d day of March, 
A. D. 1925. 


MORGAN H. BEACH, 

Clerk. 


By S. F. BEACH, 

Asst. Clerk. 


Order Appointing Receivers. 

Filed March 3, 1925. 

• • • • • • • 

This cause coming on to be heard on the bill of complaint 
and the answer of the defendant, and it appearing to the 
Court that John M. Fisher and R.H. Harper were appointed 
ancillary receivers of the defendant, the Harper Motor 
Company, Incorporated, a corporation organized under and 
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])y vi'iir.e of the laws of T-ic State of Virginia, by the Circuit 
Court of the City of Alexandria, State of Virginia, and it 
further appearing to the Court that the State of Virginia 
is the domicile of the defendant corporation, and that said 
receivers have duly qualified as such by giving the 

21 bond required of them by the order of their appoint¬ 
ment, and it further appearing to the Court that it is 

to be the best interests of the defendant company that the 
said John M. Fisher and R. H. Harper be appointed an¬ 
cillary receivers of the defendant corporation to conserve 
its assets in the District of Columbia, it is by the Court 
this 3d day of March A. D. 1925 

Adjudged, ordered and decreed as follows: 

1. That this court take ancillary jurisdiction with the 
said Circuit Court for Alexandria City, Virginia, of the 
said cause now pending in the said court. 

2. That John M. Fisher and R. H. Harper be, and they 
hereby are, appointed ancillary receivers of the defend¬ 
ant, Harper Motor Company, Incorporated, and that they 
take possession of all of the property, franchises, assets, 
real and personal, and choses in action belonging to the 
said defendant. Harper Motor Company, Incorporated, and 
hold and conserve the same until further order of the 
Court, with full power and authority to demand, sue for, 
collect, receive, and take into their possession, the goods, 
chattels, rights, credits, moneys, and effects, lands, tene¬ 
ments, papers, and property of every description belong¬ 
ing to the said defendant in the District of Columbia, and 
with the incidental powers ordinarily vested in a receiver 
in like cases, and with all of the powers conferred upon 
said receivers by the order or decree of said Circuit Court 
for Alexandria City, Virginia, with full power and author¬ 
ity to liquidate the assets of the said defendant in the Dis¬ 
trict of Columbia, and to collect and receive rents, issues, 

profits and incomes thereof and to apply the said 

22 income and receipts under the direction and decrees 
of this court, and to preserve the assets of the said 

defendant from being sacrificed under any proceedings 
which can, or may be taken, which are likely to prejudice 
or sacrifice the same. 
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3. That Wilson Farr & Wilton J. Lambert be and they 
are appointed as attorneys for the said ancillary receivers. 

4. That the injunctive provisions of the aforesaid re¬ 
ceivership order of the Circuit Court for Alexandria City, 
Virginia, are hereby adopted and made effective in the 
District of Columbia as to the defendant corporation, its 
officers, directors, managers, agents, employees and all 
other persons claiming or assuming to act by or through 
or under or for the defendant corporation, relative to its 
aforesaid property and estate and assets, or any part 
thereof, which are in the District of Columbia and within 
the jurisdiction of this court. The said ancillary receivers 
to file bond, with approved surety, in the maximum penalty 
of $50,000, conditioned as by law required. 

A. A. HOEHLING, 

J ustice. 


Memorandum. 

March 3, 1925.—Bond of John ^I. Fisher and R. H. Har¬ 
per, Keceiv^ers, for $50,000 approved and filed. 

23 Order. 

Filed March 12, 1925. 

• • • • * • • 

This cause came on this day to be again heard on papers 
formerly read and on certificate of the Clerk of the Circuit 
Court of the City of Alexandria, Virginia, showing the ap¬ 
pointment of E. A. Watson as co-receiver of the Harper 
Motor Company, Incorporated, and was argued by counsel, 
in consideration whereof it is 

Adjudged, Ordered and Decreed as follows: 

I. That E. A. Watson be and he is hereby appointed co- 
ancillary receiver of the defendant, the Harper Motor Com¬ 
pany, Incorporated, and as such shall be vested with all 
the rights and powers and charged with all the duties and 
obligations now imposed upon the ancillary receivers for¬ 
merly appointed in this cause. But before acting as such 
co-ancillary receiver shall enter into bond with approved 
security in the maximum penalty of $25,000, conditioned as 
required by law. 
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II. Julien Gunn, of (lie City of Richmond, Virginia, is 
hereby appointed as associate attorney for the said an¬ 
cillary receivers. 

WM. HITZ, 

Justice. 

24 Memoranda. 

March 12, 1925.—Bond of E. A. Watson, Co-receiver, 
for $25,000.00 approved and filed. 

May 19, 1925.—Petition and Motion of Douglas E. Bul¬ 
loch to intervene, filed. 

Order Permitting Douglass E. Bidloch to Intervene. 

Filed May 22,1925. 

******* 

Upon consideration of the motion and petition of 
Douglass E. Bulloch to intervene in the above cause, and 
the hearing upon the said motion, it is by the Court this 
22d day of May, 1925, 

Ordered that the said Douglass E. Bulloch be and he 
hereby is permitted to intervene and become a party hereto; 

And it is further ordered that the said petition of 
Douglass E. Bulloch be considered and taken as and for 
his answer and that the receivers appointed by this Court 
and the other parties to this proceeding be required to 
answer or reply to the exigencies thereof. 

By the Court: 

A. A. HOEHLING, 

Justice. 

We consent. 

W. J. LAMBERT. 

R. H. YEATMAN. 

25 Intervening Petition of Douglass E. Bulloch as 

Amended. 

Filed January 28, 1927. 

****### 

The petition of Douglass E. Bulloch, intervener, respect¬ 
fully shows to the Court: 
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1. That he is a citizen of the United States and a resident 
of the District of Columbia, and files this petition in his own 
right. 

2. That at all the times mentioned herein the petitioner 
was and is engaged in the business of a real estate broker 
in the District of Columbia, trading under the name and 
style of Douglass E. Bulloch & Company. That sometime 
in the latter part of March or the first part of April, 1925, 
petitioner noticed a sign upon the property of the Harper 
Motor Company at 1128 Connecticut Avenue, in the District 
of Columbia, that the property was for sale by the receivers 
appointed by this Court; that thereupon your petitioner in¬ 
terviewed Mr. R. H. Harper, one of the receivers, as to 
the price and terms upon which the receivers would sell 
same; that your petitioner was informed that about two 
years before the property had been appraised for Two 
Hundred Eighty Thousand ($280,000.00) Dollars but that 
the receivers thought it was more valuable and were ask¬ 
ing Three Hundred Fifty Thousand ($350,000.00) Dollars; 
tliat the receivers were very anxious to sell and Mr. Harper 
informed your petitioner that although the price had been 
fixed at Three Hundred and Fifty Thousand ($350,000.00) 
Dollars, no reasonable offer would be refused. 

3. That thereafter, and upon the basis of the terms re¬ 

lated to him by Mr. Harper, your petitioner inter- 
2G viewed many prospective purchasers for the purpose 

of interesting them in the said property; that as a re¬ 
sult of the efforts of your petitioner, Mr. Lou Laudick made 
an offer to purchase the property for Two Hundred and 
Fifty Thousand ($250,000.00) Dollars all cash; that your 
})etitioner informed Mr. Harper of the offer and was told 
that it would not be acceptable; that thereafter your peti¬ 
tioner conferred with Mr. Laudick and later with Mr. 
Stanley Horner, and obtained from them a written offer 
for Two Hundred Sixty Thousand ($260,000.00) Dollars 
all cash, with a check for Five Thousand ($5,000.00) Dol¬ 
lars as deposit; that for purposes of convenience this con¬ 
tract was made out in the name of an employee of Mr. 
Horner; that this offer was presented to Mr. Harper, who 
again informed your petitioner that it was not sufficient, 
but that if your petitioner could obtain an offer of Two 
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Hundred Eighty Thousand ($280,000.00) Dollars in cash, 
such offer would be acceptable to the receivers, as the pro¬ 
ceeds therefrom would enable the receivers to liquidate the 
affairs of the corporation; Mr. Harper further advised your 
petitioner that if such an offer should be procured, it would 
be presented promptly to the court for ratification and no 
further offers would be solicited. 

4. That thereafter your petitioner again conferred with 
the prospective purchasers and induced them to make an 
additional offer of Two Hundred Eighty Thousand ($280,- 
000.00) Dollars, to be inclusive of commission; that there¬ 
upon on April 8, 1925, your petitioner presented this offer 
to Mr. Harper who informed him that the offer was quite 
satisfactory to him and likewise to Mr. John N. Fisher, an¬ 
other of the receivers; that a copy of this offer, marked 

Exhibit is attached hereto and made a part 

27 hereof; thal^ your petitioner was advised by Mr. 

Harper that it would take a day or two to draw up 
the petition to have the sale confirmed by the Court of Fair¬ 
fax County; that subsequently your petitioner was advised 
by Mr. Harper that the petition was prepared and that they 
would present it to Judge Brent who was then at Manasas 
on the following day; that two days thereafter your peti¬ 
tioner was informed by the receivers that the petition had 
been presented, but that on account of some matter of pro¬ 
cedure, it was thought best not to have the formal signing 
until the following Monday, which would be one week later; 
that upon the following Monday your petitioner was in¬ 
formed by Mr. Harper and the attorney for the receivers, 
that they had a better offer from the Durant Motor Com¬ 
pany, and that the said offer was two hundred Eighty 
Thousand ($280,000.00) Dollars net, without commission; 
that thereupon your petitoner investigated the matter and 
discovered that the offer of Messrs. Laudick and Horner 
had never been presented to the Virginia Court until the 
better offer from the Durant Motor Company had been 
procured; that during all this period, your petitioner had 
been continually advised by the receivers that the delay 
was merely the result of certain necessary formality and 
procedure and was never informed that an attempt had 
been made to procure a better offer from the Durant Motor 
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Company; that on May 1, 1925, :;n order was passed in 
this Court ratifying the sale of the said property to the 
Durant Motor Company upon these terms. 

5. That it is alleged in the original petition in this cause 

that the stock of the Harper Motor Company is held 

28 by the following persons in the following amounts: 

John N. Fisher, 1 share. 

R. H. Harper, 997 shares. 

^ladge J. Harper, 2 shares. 

Henry F. Herbermann, 1,000 shares. 

and that the shares of stock standing in the name of Henry 
F. Herbermann were held for the benefit of the Durant 
Motor Company which was the equitable owner thereof; 
that E. A. Watson, the third receiver, was appointed upon 
the petition of Henry F. Herbermann and was considered 
as representing the latter’s interest in the corporation. 

6. Attached to this petition (marked Exhibit B) and 
made a part hereof by reference is a copy of a report filed 
by Messrs. Harper & Fisher in the circuit court of Alexan¬ 
dria, showing and acknowledging that the offer procured 
by your petitioner was satisfactory to the said receivers, 
and notice addressed to E. A. Watson, third receiver, and 
Julien Gunn, attorney for the receivers and attorney for 
the Durant Motor Company that said offer would be pre¬ 
sented to the court for ratification upon the 20th day of 
April, 1925. 

Upon information and belief, your petitioner avers that 
upon the submission of his offer, the said receivers notified 
the Durant Motor Company through its representatives, as 
indicated in the report attached hereto and that upon re¬ 
ceipt of the said notice the said E. A. Watson and Julien 
Gunn, or both of them, conveyed the said information and 
carried the said report to the Durant Motor Company, and 
solely because of and by reason of the said offer procured 
by your petitioner, and because it realized that the said 
property could no longer be purchased for a nominal sum 
at a forced sale, the Durant Motor Company made the said 
offer of Two Hundred Eighty Thousand ($280,- 

29 000.00) Dollars net for the purchase of said prop¬ 
erty ; except for the services rendered by your peti¬ 
tioner in obtaining the offer of Two Hundred Eighty Thou- 
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sand ($280,000.00) from an outsider, the Durant Motor 
Company never would have made its offer for the said 
property and that the efforts of your petitioner were the 
sole procuring cause of the otfer made by the said Durant 
Motor Company. 

7. That the usual commission for the sale of real estate 
in the District of Columbia, is Five (5%) per cent on the 
first Five Thousand ($5,000.00) Dollars and Three (3%) 
per cent upon the remainder; that upon the basis of the said 
usual rate, the commission upon the sale of the property 
at 1128 Connecticut Avenue at Two Hundred Eighty Thou¬ 
sand ($280,000.00) Dollars would be Eight Thousand, Five 
Hundred ($8,500.00) Dollars; that your petitioner avers 
that his services to the estate were reasonably worth Eight 
Thousand Five Hundred ($8,500.00) Dollars. 

Wherefore, the premises considered your petitioner 
prays; 

1. That he may be permitted to intervene in this cause 
as party defendant, and that this petition be considered as 
and for his answer. 

2. That the receivers appointed by this Court and all 
parties interested therein be required to answer the exigen¬ 
cies of this petition and to show cause on or before a cer¬ 
tain day why its prayers should not be granted. 

3. That the receivers previously appointed by this Court 
be required to discover and report to it all agreements, 
transactions and circumstances leading up to and culminat¬ 
ing in, and in any way concerning, the sale of prem- 

30 ises 1128 Connecticut Avenue to the Durant Motor 
Company, whether said agreements, arrangements, 
and transactions were entered into in their capacity as re¬ 
ceivers or in their personal capacity or in any other ca¬ 
pacity whatsoever. 

4. That a decree be passed declaring that your petitioner 
is entitled to the sum of Eight Thousand Five Hundred 
($8,500.00) Dollars and that said amount be a prior lien 
upon the funds in the possession of this Court, derived 
from the sale of the real estate described herein; or in the 
alternative that the petitioner be declared to be entitled to 
receive so much as his services were reasonably worth to 
the estate, and that said amount be declared to be a prior 
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lien upon the funds in the possession of this Court, derived 
from the sale of the real estate described herein. 

5. That the receivers be directed to pay the said amount 
found to be due. 

6. For such other and further relief as the petitioner 
may be entitled to this Court of Equity and as the exgencies 
of the petition may require. 

DOUGLASS E. BULLOCH, 

Peitioner, 

LOUIS A. DENT, 

PEYSER, EDELIN, PEYSER & PEYSER, 

Attorneys for Intervener, 

District of Columbia, ss : 

Douglass E. Bulloch, being first duly sworn according 
ing to law, deposes and says that he has read the afore¬ 
going petition by him subscribed that the state- 
31 ments of fact contained therein are true and correct, 
except those stated to be upon information and be¬ 
lief and those he believes to be true. 

DOUGLASS E. BULLOCH. 

Subscribed and sworn to before me this 27th day of 
January, 1927. 

SADIE CHASE, 

(Notarial Seal.) Notary Public, D. C, 

Service of copy acknowldeged this 27th Day of January, 
1927. 

WILTON J. LAMBERT and 
R. H. YEATMAN, 

M. 
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Exhibit ‘‘A.’’ 

Telephone Main 8575. Member of 

Washington Real Estate Board 

Douglass E. Bulloch & Co., 

Real Estate, Loans and Insurance, 

1107 Connecticut Avenue, 

Washington, D. C. 

April 8,1925. 

Received of Thomas B. Davidson a deposit of Five 
Thousand ($5,000.00) Dollars to be applied as part pay¬ 
ment in the purchase of Lot #821 containing 12,038 square 
feet fronting 61 feet on 18th Street and 60 feet on Connec¬ 
ticut Avenue in Square #161, with improvements thereon 
known as premises No. 1130 Connecticut Avenue in the Dis¬ 
trict of Columbia. 

Price of Property: Two Hundred and Eighty Thousand 
dollars ($280,000). 

32 Terms of Sale: All cash. Property to be deliv¬ 
ered vacant. 

The purchaser is required to make full settlement in ac¬ 
cordance with the terms of sale within sixty days from date 
of acceptance. If purchaser does not make full settlement 
within time herein specified, deposit will be forfeited (in¬ 
tending seller to allow Douglass E. Bulloch & Co., as com¬ 
pensation for services, one-half of said forfeited deposit). 
The forfeiture of deposit does not, however, relieve the 
purchaser of the responsibility to comply with the terms of 
sale, if demanded by the seller or his agents. 

Title to be a good record title. In case legal or other 
steps are necessary to perfect title, such action must be 
promptly taken by the seller at his own expense; the time 
herein specified for full settlement mil thereby be extended 
for the period necessary for such prompt action. 

Examination of title and conveyance (including deed in 
fee) revenue stamps and notarial fees at the cost of pur¬ 
chaser. In case the title cannot possibly be perfected, the 
seller hereby agrees to pay Title Company charges for ex¬ 
amination of title, etc. 

4—4649a 
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Rents, insurance, taxes, water rents and interest on deed 
or deeds of trust to be adjusted to date of transfer. Special 
assessments levied or pending on date of transfer to be 
)aid or computed to date of settlement. 

Seller to pay Douglass E. Bulloch & Co. commission on 
sale of five per cent (5%) on any amount up to $5,000.00 
and three per cent (3%) on any excess thereof (or in event 
of failure of sale through invalidity of title). 

The contract is made subject to approval of owner. 
Signed in triplicate. 

DOUGLAS E. BULLOCH & CO., 

By (sgd,) Douglas E, Bulloch, 

Accepted by (sgd.) THOMAS B. DAVIDSON, Pur¬ 
chaser. 

Approved by-, Owner. 

33 Exhibit “B.” 

To Mr. E. A. Watson, co-receiver of the Harper Motor 
Company, Incorporated, and Mr. Julien Gunn, Attorney. 

You are hereby notified that the undersigned, John M. 
Fisher and R. H. Harper, co-receivers of the Harper Motor 
Company, Incorporated, will, on Monday, April 20th, 1925, 
at the hour of 10 o’clock A. ^I., or as soon thereafter as pos¬ 
sible, move the Honorable Samuel G. Brent, Judge of the 
' 'ircuit Court for Alexandria City, Virginia, then sitting in 
.i' ation of said Court at the Arlington County Court 
: r use, for the entry of a decree accepting the offer of 
’ Lomas D. Davidson to purchase the premises of said cor- 
>)oration known as No. 1128-30 Conn. Ave., N. W., Washing¬ 
ton, D. C., at the price of $280,000.00, cash, and for the 
■ntry of a further decree authorizing the execution of a 
iloud therefor to said purchaser, upon payment of the said 
^nrchase price. Attached to this notice and expressly made 
i\ part hereof is the report of said sale and the exhibits 
therewith filed. 

Given under our hands this 11th day of April, 1925. 

R. H. HARPER, 

Co-receiver, 
JNO. M. FISHER, 

Co-receiver, 
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34 In the Circuit Court for Alexandria City, Virginia. 

In Chancery. 

John M. Fisher et als., Complainants, 


VS. 

Harper Motor Company, Incorporated, a Body Corporate, 

Organized and Existing under the Laws of the State of 

Virginia, Defendants. 

Report of John M. Fisher, R. H. Harper and E. A. Wat¬ 
son, receivers of the Harper Motor Company, Incorporated, 
heretofore appointed in this cause. 

The undersigned receivers respectfully report to the 
Court for confirmation and acceptance a private offer of 
$280,000.00 payable cash, received by them, for the premises 
1128-30 Conn., Ave., N. W., in the City of Washington, 
owned by the corporation, from Thomas D. Davidson. The 
said Davidson has deposited a certified check for the sum 
of $5,000.00 and under the terms of his offer to purchase, a 
copy of which is filed as an exhibit herewith, he agrees to 
pay the balance of the said purchase price within sixty 
days from the 8th day of April, 1925. Said private offer 
to purchase said premises was submitted through Douglass 
E. Bullock & Co., real estate brokers of the City of Wash¬ 
ington, who, according to the terms and provisions of said 
contract, are to receive commissions of 5% on the first 
$5,000.00 of the purchase price and 3% on the excess, in the 
event of acceptance thereof by the Court. 

In the opinion of the undersigned receivers, the said 
private offer, which is the best they have been able to pro¬ 
cure to date, despite active efforts to make sale of 
35 said premises, is a fair price therefor and acceptance 
thereof will be to the best interests of the creditors 
and stockholders of the defendant corporation for the fol¬ 
lowing reasons. 

1. The entire purchase price will be paid in cash. 

2. Attached to this report, and filed as an exhibit here¬ 
with, is a statement showing the assets and liabilities of 
the defendant corporation as of the date of the appoint¬ 
ment of the undersigned receivers. It will be seen from 
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the said statement that the purchase price, with the cash to 
the credit of the corporation in banks, will be sufficient to 
satisfy and discharge all direct obligations due and owing 
by the corporation to all of its creditors. The item of 
$100,000.00 referred to as indirect liabilities of the corpora¬ 
tion represented by customer’s notes discounted to various 
banks and finance companies, is held as follows; $85,000.00 
by Howard W. Phelps & Co., of Washington, D. C.; $4,000.00 
by the District National Bank, Washington, D. C.; $3,000.00 
by the Grace Street Bank & Trust Company of Richmond; 
and $8,000.00 by the Roanoke Industrial Loan Association. 
All of said notes are secured by reservations of titles on 
sundry cars and purchasers’ monthly payment notes and 
are deemed ample for the payment of said endorsed in¬ 
debtedness, the original sale price of said automobiles be¬ 
ing approximately $300,000.00. It is believed that final re¬ 
lease of the corporation from all liability on said endorse¬ 
ments can be secured without serious difficulty. 

3. The said premises were purchased by the corporation 
in the year 1918 and a sale thereof at $280,000.00 shows a 
profit to the corporation. 

36 4. Of the total indebtedness of $190,000.00 secured 

by deeds of trust on said premises, $50,000.00 under 
the second lien deed of trust matured as follows; $25,000.00 
March 3, 1925, and $25,000.00 March 30, 1925; $10,000.00 
balance of said second lien trust matures on the 15th day of 
May, 1925, and the entire unpaid indebtedness of $130,000.00 
secured by the first lien deed of trust matures November 6, 
1925. It is apparent therefore that unless speedy cash 
sale of said premises can be made, it — inevitably result in 
foreclosure proceedings, under the deeds of trust unless the 
entire amount of said indebtedness were refinanced. It is 
not understood by the undersigned that in receivership mat¬ 
ters of this character, the Courts permit a prolonged con¬ 
tinuation of the conduct of corporate affairs, but that on 
the contrary, the Courts generally lean towards prompt 
liquidation. Should the said premises be advertised for 
public sale, either by the receivers under Court order or by 
the holders of the lien indebtedness, it would inevitably 
result in the premises being sacrificed and it is not believed 
that a purchaser could be procured at public auction willing 
to pay more than the amount of said liens. From obsen^a- 
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tion of recent public sales of real estate in the City of 
Washington under secured liens, it can be safely assumed 
that the chances of thereby procuring more than the liens 
binding on said property, are remote. 

5. In addition, the creditors of defendant corporation 
are insisting upon prompt and speedy liquidation of the 
corporate assets and payment of their sundry claims. Cer¬ 
tain of the creditors have called upon the receivers and in¬ 
dicated their purpose and intention to institute legal 

37 proceedings in the event any considerable delay is 
encountered in the payment of their claims. 

6. Since the appointment of the receivers, active efforts 
have been made to secure an offer of purchase of said real 
estate, and the aforesaid offer is the only cash offer re¬ 
ceived to date. Sundry offers have been submitted that 
would involve the exchange of said premises for undesirable 
equities in other real estate in the City of Washington, 
such equities so proposed to be exchanged having been 
offered for sale for a period of years in the said City, with¬ 
out success. The offer now submitted is not only deemed 
to be a good one, but is the only one received by the under¬ 
signed to date which they feel should be submitted to the 
Court. 

The undersigned respectfully recommend the acceptance 
of said offer and request the entry of appropriate decrees 
accepting the same and confirming the sale and appointing 
them as officers of this Court, with powers of special com¬ 
missioners to execute and deliver a deed, conveying the said 
premises, upon payment of the agreed purchase price. 
Respectfully submitted. 


Receiver. 


Receiver. 


Receiver. 

38 Motion to Dismiss Amended Intervening Petition. 

Filed March 9,1927. 

• •••*•• 

Now come John M. Fisher, R. H. Harper and E. A. Wat¬ 
son, receivers, and move the court to dismiss the amended 
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intervening petition of Douglas E. Bulloch upon the follow¬ 
ing grounds: 

1. That the amended intervening petition does not set 
forth any cause of action against these receivers or the fund 
in the hands of these receivers. 

2. That the said amended intervening petition does not 
set forth facts which in law and equity create a lien upon 
the funds in the hands of the receivers in the sum of 
$8,500.00 or in any other sum. 

3. That the said amended intervening petition does not 
show any equity in said intervener. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Receivers. 

Order Dismissing Intervening Petition. 

Filed March 12,1927. 

Upon consideration of the motion of the receivers filed 
herein to dismiss the intervening petition of Douglass E. 
Bulloch and the same as amended by leave of this court 
previously had and obtained, and the said motion having 
been argued by counsel for the respective parties, it is by 
the court this 12th day of March, 1927, 

39 Adjudged, ordered and decreed, that the said peti¬ 
tion be and the same hereby is dismissed. 

WENDELL P. STAFFORD, 

Justice. 

From the above decree, the intervener, Douglass E. Bul¬ 
loch in open court prays an appeal to the Court of Appeals 
and the same is hereby allowed, upon the giving of an un¬ 
dertaking for costs in the sum of One Hundred ($100.00) 
Dollars or in lieu thereof, the deposit of Fifty ($50.00) 
Dollars in cash in the registry of this court. 

WENDELL P. STAFFORD, 

Justice. 


March —, 1927. 
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Memorandum, 

March 30, 1927.—$50 deposited in lieu of appeal bond. 

Assignment of Errors, 

Filed April 7, 1927. 

***••*• 

Comes now Douglas E. Bulloch, intervener in the above 
cause, by his attorneys, and assigns the following as errors 
committed by the Court: 

1. The Court erred in dismissing the intervening petition 
as amended. 

2. The Court erred in holding that the intervening peti¬ 

tion, as amended, did not state a valid claim against 
40 the funds in the hands of the receivers. 

3. The Court erred in not holding that the inter¬ 
vener was entitled to compensation for the services ren¬ 
dered by him. 

5. The Court erred in not holding that the receivers had 
accepted the benefit of the services performed by the in¬ 
tervening petitioner. 

PEYSER, EDELIN, PEYSER & PEYSER, 
LOUIS A. DENT, 

Attorneys for Intervener, Appellant, 

Service of a copy of the above Assignment of Errors re¬ 
ceived and acknowledged this 6th day of April, 1927. 

LAMBERT & YEATMAN, 

Attorneys for Receivers, 

WILTON J. LAMBERT & 

R. H. YEATMAN, 

Attorneys for Harper Motor Company, 
Designation of Record on Appeal, 

Filed April 7,1927. 

• •••••• 

The intervener, Douglas E. Bulloch, having perfected an 
appeal herein to the Court of Appeals of the District of 
Columbia on March 30, 1927, hereby requests the Clerk of 
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the Supreme Court of the District of Columbia to prepare 
at his expense, a transcript of the record on appeal, includ¬ 
ing therein the following papers and proceedings, namely: 

1. Petition for appointment of ancillary receivers, with 

exhibit, being a certified copy of the appointment of 

41 original receivers in Circuit Court for Alexandria 
City, filed March 3, 1925. 

2. Answer of Harper Motor Company filed March 3, 
1925. 

3. Order of March 3,1925, appointing ancillary receivers. 

4. Memorandum entry, March 3, 1925, bond of John M. 
Fisher and E. H. Harper approved. 

5. Order dated March 12, 1925, appointing additional re¬ 
ceiver. 

6. Memorandum entry, March 12, 1925, bond of E. A. 
Watson, co-receiver, approved. 

7. Petition and motion of Douglas E. Bulloch to inter¬ 
vene, filed May 19, 1925 (docket entry only). 

8. Order permitting Douglas E. Bulloch to intervene 
dated May 22, 1925. 

9. Petition of Douglas E. Bulloch as amended, filed on 
January 28, 1927. 

10. Motion to dismiss amended petition of intervener 
dated March 9, 1927. 

11. Order dated March 12, 1927, dismissing inten^ening 
petition and notation of appeal. 

12. Memorandum entry, March 30, 1927, $50.00 deposited 
in lieu of appeal bond. 

13. Assignment of Errors. 

Together with a copy of this Designation. 

PEYSER, EDELIN, PEYSER & PEYSER, 
LOUIS A. DENT, 

Counsel for Intervener^ Appellant. 

April 7, 1927. 

42 Service of a copy of the above Designation of Rec 
ord received and acknowledged this 6th day of April 

1927. 

LAMBERT & YEATMAN, 

Attorneys for Receivers. 
LAMBERT & YEATMAN, 
Attorneys for Harper Motor Company. 
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43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 42, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 43729, in Equity, wherein John M. 
Fisher et al. are Plaintiffs and Harper Motor Company, 
Incorporated, a Corporation, is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 9th day of September, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUNNINGHAM, 

Clerk, 

CHAS. B. COFLIN, 

Assistant Clerk, 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4649. Douglass E. Bulloch, intervener, appellant, vs. 
John M. Fisher et al. Court of Appeals, District of Co¬ 
lumbia. Filed Oct. 11,1927. Henry W. Hodges, clerk. 
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Statement of the Case. 

The original proceeding in the cause in the court 
below was by bill in Equity, filed March 3, 1925, for a 
receivership and injunction, ancillary to a proceeding 
(for dissolution and wind up receivership of the Har- 
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per Motor Company, a corporation organized under 
Virginia laws, and injunction against its creditors) 
brought in the Circuit Court at Alexandria, Virginia, 
by some of its stockliolders, and resulting in a decree 
there; the principal asset of the corporation being 
valuable real estate in Washington, D. C. On this bill 
and answer the court here took jurisdiction and ap¬ 
pointed receivers (liec., 2,10,11,12,15,16,17,18). 

The proceeding now before this court on appeal is 
one engrafted on the original proceeding. It was be¬ 
gun by the filing of the intervening petition of Douglass 
Fj, Bulloch, appellant, against the receivers. May 19, 
1925, with motion to intervene, and was followed by an 
order of the court Alay 22, 1925, passed after hearing 
on the motion, permitting him to intervene and requir¬ 
ing the receivers to answer (Rec., 19-29). After vari¬ 
ous proceedings not brought up by the record, and be¬ 
fore a hearing on the merits, a motion to dismiss the 
intervening petition (in the nature of a demurrer) 
was filed, and on that motion the petition was dismissed 
March 12,1927 (Rec., 29-30). The appeal here is from 
that order (Rec., 31). 

Statement of Facts. 

The Harper ]^lotor Co., Incorporated, was a corpora¬ 
tion organized in the year 1918, under the laws of the 
State of Virginia, for the purpose of selling and ex¬ 
changing automobiles and automobile parts and acces¬ 
sories, with its principal office in Alexandria, Virginia, 
and under the name of the Harper Overland Co., In¬ 
corporated (Rec., 23). Ill June, 1922, the corporate 
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charter was amended and the name was changed to the 
Harper Motor Co., Inc., and since and from that time 
it has been conducting business solely as a general dis- * 
trihutor and sales agent of the Durant Motor Co., Inc., 
manufacturer of the ‘^Durant” and ‘‘Star” automo¬ 
biles and their requisite parts and accessories, with 
places of business in Washington, D. C., and Roanoke, 
Virginia, and Richmond, Virginia (Rec., 3-4). The 
maximum permissible issue of capital stock of this 
corporation was $200,000, or 2,000 shares at $100 per 
share. This was issued and was owned, substan¬ 
tially in equal interest, by the Durant Motor Co., 
and R. H. Harper, of Washington, D. C., president 
and director of the Harper Motor Co. The interest 
of the Durant Motor Co. was represented by 1,000 
shares held in the name of its secretary, Henry F. 
Herberman (Rec., 3, 8). The interest of R. H. Har¬ 
per was represented certainly ])y 997 shares held in 
his own name. The remaining three shares were held, 
two shares in the name of ^ladge J. Harper, of Wash¬ 
ington, D. C., and one share in the name of John M. 
Fisher, of Roanoke, Virginia, vice-president and di¬ 
rector of the Harper Motor Co. (Rec., 3, 2). 

The business of this corporation was never finan¬ 
cially successful. After becoming the agency of the 
Durant Co. it suffered constantly increasing losses, in 
1923 of over $50,000, in 1924 of nearly $70,000, and in 
the month of January, 1925, of nearly $13,000 (Rec., 5). 
At this time its financial embarrassment was extreme; 
it was then and for a long time had been unable to meet 
its current and pressing bills, and it was unable to 
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procure any extension of time from its creditors, who 
were pressing for immediate payment and threatening 
suits to realize on their demands (Rec., 7). Beside, the 
business of the company was not in a prosperous con¬ 
dition, or on a paying basis, and could not be so put 
without the investment of a large amount of additional 

capital, which could not be secured (Rec., 8). 

At this time the bulk of the assets of the corporation 
was represented by its equity in certain real estate in 
AVashington, D. C., known as premises 1128-30 Con¬ 
necticut Avenue Northwest, where it conducted busi¬ 
ness (Rec., 7, 3). This property was encumbered by a 
first lien deed of trust to secure notes for $130,000, 
maturing November 6, 1925. It was further encum¬ 
bered by a second lien deed of trust to secure notes for 
$138,000, in varying amounts and maturity dates, which 
had been transferred to certain banks in AVashington, 
D. C., and Roanoke, Virginia, for value and curtailed 
from time to time, and upon which a balance of $60,000 
was due to said banks. A total of $190,000 was thus 
secured by deeds of trust on said property (Rec., 
4-5,7). 

In addition to the foregoing indebtedness, the said 
company w^as indebted on certain unsecured notes, 
open accounts, and certain dealers’ contract deposits, 
customers’ deposits, including rent of leased proper¬ 
ties in arrears, in a large aggregate; and it was under 
actual liability for certaain leases of real property for 
its business in AVashington, Roanoke and Richmond, 
and certain billboards for advertising, and was under 
contingent liability on notes, taken in its business for 
cars and discounted, in a large sum (Rec., 6-7). 
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Among the notes representing indebtedness of the 
corporation were two to the Durant Motor Co., Inc., 
one for $7,500 due April 14,1925, and one for $3,281.95 
due February 9, 1925, on which a payment of $281.95 
had been made, leaving a total indebtedness to that 
company of $10,500 (Rec., 6). 

In this situation of affairs, R. H. Harper {as he 
states) j realizing that the threatened action of creditors 
would result in foreclosure of the second lien trust on 
the Washington real property, believing that in such 
foreclosure the valuable equity of the corporation in 
that property would not be realized upon, and that the 
inevitable result of the threatened action of creditors 
would be the financial destruction of the company and 
wholesale loss to creditors and stockholders, brought 
the financial condition of the company to the attention 
of the Durant Motor Company, his co-stockholder and 
creditor, and suggested that additional financing he 
immediately obtained, or that liquidation he had, with 
the result that the suggestion as to additional financing 
was refused, and no suggestion could he obtained on 
the question of liquidation. Harper then felt that, hav¬ 
ing exhausted every available means to either tide the 
company over its financial embarrassment, or to have 
a voluntary dissolution, with an orderly and judicial 
liquidation of its assets, without success, the only re¬ 
course left, in order to protect the company and its 
stockholders and creditors, was to compel dissolution 
thereof and liquidation under the guiding hands of the 
courts, where all assets might be marshalled and the 

2h 
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rights and interests of creditors could be ascertained 
and fully protected (Rec., 7-8). 

Thereupon R. H. Harper, with Madge J. Harper and 
John M. Fisher, representing the one-half of the 
capital stock (1,000 shares) not held by the Durant 
Motor Co., on March 2,1925, filed their bill for dissolu¬ 
tion and receivers in the Circuit Court of Alexandria, 
Virginia. Concurrently they filed the answer of the 
company and procured a decree appointing R. H. Har¬ 
per and John M. Fisher as receivers, and on March 3, 
1925, they duly qualified as such receivers by securing 
and filing their bond in said court (Rec., 10). On the 
same day they filed their substantially identical bill in 
the Supreme Court of the District of Columbia, as an 
ancillary proceeding (Rec., 10, 2), and coincident there¬ 
with they filed the answer of the company and secured 
a decree taking ancillary jurisdiction and appointing 
the same R. H. Harper and John M. Fisher ancillary 
receivers and filed their bond as such ancillary re¬ 
ceivers, all on March 3,1925 (Rec., 15,16,18). 

The Virginia decree found insolvency and the likeli¬ 
hood that the real estate of the company would be 
subjected to foreclosure by a deed of trust creditor and 
its assets thus sacrificed, to the damage and injury of 
creditors and stockholders (Rec., 13). It enjoined the 
company, its agents, officers, attorneys and servants, 
and all other persons and corporations from interfer¬ 
ing in any way whatsoever with the possession or mam 
agement by the receivers of any part of the property 
committed to their custody, and from levying upon or 
attempting to sell or convey the same by judicial pro- 
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cess or otherwise. The District of Columbia decree 
adopted this injunctive provision as to the defendant 
company, its ofl&cers, directors, managers, agents, em¬ 
ployees and all other persons claiming or assuming to 
act by or through or under or for the defendant com¬ 
pany relative to the property and estate and assets in 
this jurisdiction (Rec., 14,18). 

The attorneys for the Harpers and Fisher filing the 
bill in the District, Wilson Farr and Wilton J. Lambert, 
were by the District decree appointed as attorneys for 
the receivers (Rec., 18). 

Shortly thereafter, Herberman, holder of the stock 
of the Durant Motor Co., petitioned for representation 
in the receivership, and thereupon E. A. Watson was 
appointed to represent that interest, and about the 
same time, March 12, 1925, the said Watson was ap¬ 
pointed an additional ancillary receiver in the District 
of Columbia and qualified as such (Rec., 22,18,19). 

By the decree appointing Watson an additional an¬ 
cillary receiver, Julien Gunn, of Richmond, Virginia, 
attorney for the Durant Motor Company, was ap¬ 
pointed additional attorney for the ancillary receivers 
in the District (Rec., 22,19). 

By the Virginia decree the receivers were author¬ 
ized and empowered to employ, discharge and fix the 
duties and compensation of all employees, counsel and 
agents of the company they might deem necessary to 
enable them to properly perform their duties as receiv¬ 
ers, and to use the moneys and property of the com¬ 
pany for any and all the purposes set forth in the de¬ 
cree. The decree did not give any power of sale, but it 
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did give leave to the parties to apply to any other 
courts of competent jurisdiction wherever any property 
of the defendant might be situated, for such order or 
orders in aid of the primary Virginia jurisdiction as to 
such courts might seem meet and proper, to the end 
that the property, assets and effects of said defendant 
should he equally administered as a trust fund for the 
benefit of its creditors, lien holders, stockholders and 
other parties interested (Rec., 14-15). 

The District of Columbia decree vested the ancillary 
receivers with the incidental powers ordinarily vested 
in a receiver in like cases, and also all the powers con¬ 
ferred by the Virginia decree, ^^with full power and 
authority to liquidate the assets of the said defendant 
in the District of Columbia,^^ and to collect and re¬ 
ceive rents, issues, profits and incomes thereof and to 
apply the said income and receipts under the direction 
and decrees of this court, and to preserve the assets of 
the said defendant from being sacrificed under any pro¬ 
ceedings which can, or may be taken, which are likely 
to prejudice or sacrifice the same (Rec., 17). 

With the settling of the receivership between the an¬ 
tagonistic interests of Harper and the Durant Motor 
Co., the receivers posted a sign on the property 1128-30 
Connecticut Avenue, advertising it for sale. The in¬ 
tervener, Douglass E. Bulloch, who is engaged in busi¬ 
ness as a real estate broker or salesman, noticed this 
“for sale’^ sign and interviewed R. H. Harper for price 
and terms. He was informed that the property had 
been appraised two years before at $280,000; that the 
receivers thought it worth $350,000, but were very 
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anxious to sell and no reasonable offer would be re¬ 
fused. Thereupon Mr. Bulloch undertook to procure 
a purchaser and obtained an offer of $250,000, all cash, 
from a Mr. Laudick, advised Mr. Harper of it and was 
informed it was not acceptable. He then conferred 
with Mr. Laudick and Mr. Stanley Horner and obtained 
a written offer from them of $260,000, all cash, with a 
check for $5,000 as a deposit, which offer was presented 
to Mr. Harper. The latter again advised Mr. Bulloch 
that the offer was not sufficient, but that if he could ob¬ 
tain an offer of $280,000, all cash, the same would be 
acceptable to the receivers, as it would enable the re¬ 
ceivers to liquidate the affairs of the corporation; and 
he further advised him that if such offer could be pro¬ 
cured it would be presented promptly to the court for 
ratification and no further offers would be solicited. 
Mr. Bulloch again conferred with Messrs. Laudick and 
Horner and induced them to make an offer of $280,- 
000, all cash, accompanied by check for $5,000, deposit 
subject to a commission to Mr. Bulloch of $8,500; and 
on April 8,1925, he presented this offer to Mr. Harper, 
who informed him that it was satisfactory to him and 
Fisher, but it would take a day or two to have drawn 
up the petition to have the sale confirmed by the Vir¬ 
ginia court. Subsequently he was advised by Mr. Har¬ 
per that the petition was prepared and would be pre¬ 
sented to Judge Brent, of the Virginia court, the fol¬ 
lowing day. Two days thereafter Mr. Bulloch was in¬ 
formed that the petition had been presented, but on ac¬ 
count of some matter of procedure it was thought best 
not to have the formal signing until the following 
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Monday, which would be one week later. On the fol¬ 
lowing Monday he was informed by Mr. Harper and 
the attorney for the receivers of the olfer from the 
Durant Motor Co. of $280,000 net without commission 
(Kec., 20-21, 25). 

On investigation, Mr. Bulloch then found the olfer 
of Laudick & Horner had never been presented to the 
Virginia court until the olfer from the Durant Motor 
Co. had been procured. On the contrary, although dur¬ 
ing all this period Mr. Bulloch had been continually 
advised that the delay was merely the result of certain 
necessary formality and procedure, without any infor¬ 
mation as to negotiations with the Durant Motor Co., 
it appeared that on April 11,1925, three days after the 
submission of the offer by Mr. Bulloch, Harper and 
Fisher sent formal written notice to their co-receiver, 
E. W. Watson, and Mr. Julien Gunn, attorney repre¬ 
senting the Durant interests, that they would on April 
20, 1925, at 10 o^clock A. M., or as soon thereafter as 
possible, move Judge Brent for the entry of a decree 
accepting the offer submitted by Mr. Bulloch, etc.; and 
they attached to said notice and expressly made a part 
thereof a report by them recommending the acceptance 
of the offer submitted by Mr. Bulloch, prepared for 
the signatures of all three Receivers (Rec., 26, 29). 

The report of Harper and Fisher recommending the 
acceptance of the offer submitted by Mr. Bulloch re¬ 
cites that it was the best they had been able to pro¬ 
cure, despite active efforts to make sale of the prem¬ 
ises ; that it was a fair price and acceptance would be 
to the interest of creditors and stockholders because, 
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(1) the entire purchase price would be paid in cash; 

(2) from the attached statement of assets and liabili¬ 
ties it would be seen that the purchase price with the 
cash of the company in banks would satisfy and dis¬ 
charge all obligations to all creditors; (3) it was ap¬ 
parent from the conditions as to the trust indebtedness 
of $190,000 that unless speedy cash sale of the prem¬ 
ises could be made the inevitable result would be fore¬ 
closure proceedings under the trusts; (4) it was not 
understood by these receivers that in receivership mat¬ 
ters of this character the courts permitted a prolonged 
continuation of the conduct of corporate affairs, but 
on the contrary generally leaned towards prompt 
liquidation; (5) if the premises were advertised for 
sale by the receivers under court order or by the 
holders of the lien indebtedness, it would inevitably 
result in their being sacrificed, and it was not believed 
that a purchaser could be procured at public auction 
willing to pay more than the amount of the liens; (6) 
from observation of recent public sales of real estate 
in the City of Washington under secured liens it could 
be safely assumed that the chances of thereby pro¬ 
curing more than the liens on said property were re¬ 
mote; (7) creditors had advised the receivers of their 
purpose to institute legal proceedings if prompt liqui¬ 
dation was not had and payment of their claims was 
delayed; (8) since the appointment of the receivers 
active efforts had been made to secure an offer of 
purchase and the offer submitted by Mr. Bulloch was 
the only cash offer and the only one the receivers felt 
should be submitted to the court, all other offers in¬ 
volving exchange of the property for undesirable 
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equities in other property on the market for years 
(Kec., 27-28). 

This foregoing notice and report were submitted 
bv Watson and Gunn to the Durant Motor Co., and 
as a result the latter made its offer to purchase for the 
same sum named in the offer submitted by Mr. Bulloch, 
but without deduction for commissions, and the said 
offer of the Durant Motor Co. was submitted and ap¬ 
proved and a sale directed in accordance with its terms 
May 1, 1925 (Rec. 22). Thereupon Mr. Bulloch filed 
his petition as before set forth and the proceedings 
before recited were had. 

ARGUMENT. 

That the claim of Mr. Bulloch should have appealed 
to the trial court as one of the highest merit, one 
founded in right and justice, one supported by sound 
legal principles, is manifest from the mere recital of 
the facts before shown. No argument can demonstrate 
these conclusions more forcibly. 

Will a court of equity permit its own officer to per¬ 
petrate a legal fraud and accept the benefits thereof, 
but support his denial of liability therefor; when the 
law would have unmistakably fastened liability on 
him had his act been that of an individual contracting 
personally? 

As shown by the facts, R. II. Harper, the President 
of the Harper Motor Co., and one half owner thereof, 
was the active party in this liquidation and the active 
receiver. The Durant Motor Co., the other half owner 
had declined to aid or act, and its receiver Watson was 
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no more than an observer and a check on Harper. 
Fisher was a dummy receiver as he had been a dummy 
stockholder. The whole matter was of little conse¬ 
quence to one of such large enterprises as Durant, ex¬ 
cept in so far as the maintenance of his established 
agency was concerned, and that could be accomplished 
by buying the building, and buying it on favorable 
terms, at a judicial sale. The proceedings both in 
Virginia and the District of Columbia, especially the 
injunctive features (Rec., 14, 18), could not affect the 
rights of trust lien creditors, particularly in their ab¬ 
sence as parties. They only gave, therefore, and were 
no doubt only intended to give, to Harper, as shown 
by the original appointment of receivers, the advantage 
of control of the situation against the Durant Motor 
Co. 

With the hands of the Durant Motor Co. tied, and 
with creditors quiescent in the prospect of an early 
settlement. Harper was enabled to devote his energies 
to selling the building and thereby realizing not only 
sufficient to settle with creditors but something for him¬ 
self by way of receiver’s compensation, and perhaps 
by way of surplus for his stock. He set forth in the 
chancery bills and in his report as receiver the hope¬ 
less condition of the company and the threats of its 
destruction (Rec., 7, 8, 9, 10, 28-29), and the refusal of 
Durant to help extricate it (Rec., 8). He feverishly 
sought and obtained control of the situation within 
the time of two suns, March 2-3, by the legal proceed¬ 
ings in both Alexandria and Washington (Rec., 2, 10, 
15, 16, 18). He actively endeavored to make sale of 
the property (Rec., 27, 29). He set for Bulloch the 
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minimum figures, all cash, which would pay all credi¬ 
tors and satisfy him as receiver, and induced Bulloch 
to put forth efforts to obtidn that price until it was ob¬ 
tained and promised its prompt presentment to the 
court for ratification, if and when obtained (Rec., 
20-21); he earnestly urged the court to accept the offer 
procured by Bulloch, as the best obtained, the only 
cash offer obtained, the only offer obtained which was 
fit to be presented to the court (Rec., 27, 29). He it 
was who, confessedly throughout, was forcing the 
Durant Motor Co. (Rec., 8, 26). 

It needs no argument to support the statement of the 
law that when the owner of real property, with a view 
to the obtainment of a purchaser for the same, gives 
to a broker or an agent engaged in selling real estate, 
the price and terms at which and on which he, the 
owner, will sell, there is (if no express contract be 
made) an implied contract on the part of the owner 
to pay the broker or agent his usual and proper com¬ 
pensation if he obtains a purchaser ready, willing and 
able to buy; and that when such purchaser is so pro¬ 
duced the liability of the owner is fixed and deter¬ 
mined and he cannot escape it by refusing to consum¬ 
mate the sale or even by selling to another purchaser 
on better terms. When, therefore. Harper fixed his 
price and terms and Bulloch produced the purchaser. 
Harper, had he been acting as an individual, would 
have been liable: 

Shinn vs. Evans, 37 App. D. C., 305, 308. 

Dotson vs. Milliken, 27 App. D. C., 500. 

Tsangares vs. Fuguzzi, 54 App. D. C., 334. 

Bryan vs. Abert, 3 App. D. C., 180. 
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It will be said, however, that Harper could not be so 
bound because he was a receiver. We know of no law 
or practice requiring a receiver in a dissolution or 
wind-up receivership to obtain any authority from the 
court to negotiate for the sale of the assets in custodia 
legis. On the contrary, the universal practice is for 
the receiver to negotiate the same in the exercise of a 
proper discretion in the interest of the beneficiaries 
of the ultimate trust fund, and to not submit liis acts for 
the approval of the court until the moment arrives 
when in the exercise of that discretion it is proper for 
him to submit them with recommendation for final and 
definite consummation by the court itself. It would be 
impracticable for a receiver to apply to the court for 
authority to conduct every negotiation and make every 
employment necessary to the conduct of the receiver¬ 
ship, and such action would prevent the expedition 
which the courts aim to exercise in dissolution and 
wind up receiverships in the interest of creditors. The 
general and incidental powers and discretion of receiv¬ 
ers are broad enough to accomplish that purpose. It 
is only his final acts in specific important matters 
which require the sanction of the court before they are 
undertaken, except that, on occasions, matters of gen¬ 
eral policy in an important receivership, matters 
which may be of doubtful expediency or propriety or 
may present alternative courses of action, are pre¬ 
sented to the court for advance instructions. 

The fact is that in this case. Harper, as receiver, fol¬ 
lowed the general custom and actively negotiated for 
the sale of this property in many directions, without 
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specific authority so to do (Rec., 27, 29). Can it be 
doubted that if no other offer than Bulloch’s had been 
submitted to the court, the court would have accepted 
that offer and allowed to Bulloch the compensation 
which Harper had ap])roved and agreed to. 

Moreover, Harper was authorized so to do under his 
general powers. There being no property at tlie domi¬ 
cile of the corporation, the court there authorized 
the parties .to apply to any other courts of competent 
jurisdiction where any property of the corporation 
was situated for such orders in aid of its primary 
jurisdiction as to such courts might seem meet and 
proper; 

^‘to the end that the property, assets and ef¬ 
fects of said defendant may be ecpiitably admin¬ 
istered as a trust fund for the benefit of its 
creditors, lien holders, stockholders and other 
parties interested therein” (Rec., 14-15). 

The decree of the lower court herein directed and au¬ 
thorized the taking possession of the property of the 
corporation, 

‘‘with the incidental [)owers ordinarily vested 
in a receiver in like cases, and with all of 
the powers conferred upon said reecivers by 
the order or decree of said Circuit Court of 
Alexandria city, Virginia, icith full power ami 
authority to liquidate the assets of the said de¬ 
fendant in the District of Columbia (Rec., 17— 
italics ours). 
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Now the power to liquidate assets in the District of 
Columbia was a general power to sell this property, 
and under it the receiver had authority to negotiate 
any private sale without prior specific instructions 
and to incur expenses ineidental thereto. In other 
words, the power of the receiver to incur obligations 
incidental to the liquidation of the assets of the cor¬ 
poration followed as a necessary incident to the re¬ 
ceivership. 

Barton v. Barbour, 104 U. S., 126,135. 

Thompson V, Phenix Insurance Co., 136 U. S., 
286, 293. 

Cake V. Mohun, 164 U. S., 311, 316. 

Not only was tlie employment of Bulloch within the 
general powers of the receivers, but it was such a con¬ 
tract as would have appealed to the court had it been 
presented for approval. And where the contract of the 
receiver is one which the court would have approved 
had it been submitted bv the receiver in the first in- 
stance, the failure to obtain the court’s permission to 
contract or its approv^al of the contract after made 
should not be used to work an injustice. 

Brown v. Hazelhurst, 54 Md., 26, 28. 

Thompson Phenix Ins. Co., supra. 

The conclusion that the court would have author¬ 
ized the employment of Bulloch after the receivers 
were confessedly unsuccessful in finding a purchaser 
and when the need for a sale was so vitally urgent 
is irresistible. In fact, the modern practice is for the 
court to give its subsequent approval where the re- 
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ceiver acted in good faith and his contract has henc- 
fited the estate. 

Cowry V. Gahxston, etc., R. R. Co., 93 U. S., 352. 

Northern Pacific R. R. Co. v. Northern Trading 
Co., 195 U. S., 439, 461. 

Vanderbilt v. Cental R. R. Co., 43 N. J. Eq., 
669. 

34 Cyc., 276, and cases in footnote 72. 

As we shall presently demonstrate, the efforts of 
Bulloch were of great benefit to the estate, and were 
the sole means of creating the fund sufficient to pay all 
creditors. If the court had approved a sale on the offer 
submitted by Bulloch as the best obtainable and the 
most desirable in the interest of the beneficiaries of the 
fund, it was bound in conscience to allow the compen¬ 
sation earned by the services of Bulloch in procuring 
the offer and creating the fund whicli the court . 
cepted for the benefit of the parties interested. 

Where a court of equity in the situation before set 
forth is bound in good conscience to allow the compen¬ 
sation of the broker procuring an offer to purchase for 
its officers, who had agreed to such compensation and 
who were also stockholders and prospective bene¬ 
ficiaries of the fund, will it permit those officers to use 
the offer procured by the broker to obtain from 
another party—equally interested as a stockholder and 
beneficiary of the fund and also represented in the re¬ 
ceivership by another officer of the court—an identical 
offer conditioned on the broker being deprived of his 



19 


just compensation and the identical offer thereby en¬ 
hanced by that fact and to that extent, and for the sole 
benefit of the two parties so interested as stockholders? 
Will it lend itself to a transaction of this character by 
its officers? 

It is a trite judicial saying*, appropriate to this case, 
that an equity court is a court of conscience; and 
. among the maxims of equity are two equally appropri¬ 
ate, that equity abhors fraud, and equity follows the 
law. If Harper would have been liable as an individual 
at law for a legal fraud on Bulloch, why did not the 
equity court when it accepted the benefit procured by 
Bulloch abhor tlie fraud, repudiate it, and follow the 
rule of law and allow Bulloch his earned compensa¬ 
tion on the theory that there was a contract whicji 
Harper would have had to respect as an individual, 
and which the equity court was no less bound to respect 
when it accepted the benefit? 

It will be said, howewer, that the court did not accept 
the benefit because it did not approve the offer pro¬ 
cured by Bulloch. This is plain sophistry. It is true 
that the offer of $280,000, all cash, procured by Bul¬ 
loch, and subject to a deduction of $8,500 commis¬ 
sions as agreed upon, was not approved; and that an 
offer of the Durant Motor Co., of $280,000, all cash, 
• without deducting commissions, was approved on the 
theory that it was a better offer; and that is the crux 
of the case. It was not a better offer in price or terms. 
It was only transformed into a better offer by the de¬ 
privation of Bulloch of the compensation his services 
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had earned, for lie had produced the only offer in that 
sum, the only cash otTer, the only offer fit to submit 
to the court up to the moment when the Durant Com¬ 
pany’s receiver, Watson, first knew of it, though Wat¬ 
son and the Durant Company had for a long time pre¬ 
vious known of the purpose to sell, the intention to 
sell, and the efforts to sell, and had made no offer to 
purchase. Moreover, Bulloch’s offer, realizing $271,- 
500 for the receivers, was, as stated by Harper, both 
to Bulloch and in his report, sufficient to pay all credi¬ 
tors in full (Rec., 21, 27-8). The taking away of his 
commissions did not therefore make the Durant offer 
better so far as creditors were concerned. It resulted 
in a substantially equal division of those commissions 
between Haiq^er and the Durant Company. It put them 
really in the j)osition of individuals perpetrating a 
legal fraud for their own benefit; not in the position of 
receivers acting in the interest of creditors primarily. 
As such a transaction the court should have ro}>’ 
ated it. Of course, the court was not apprised of the 
real facts in the case. It was merely called upon to 
determine as between two offers, on their faces, one 
seemingly better than the other. The proceeding by 
Bulloch below was to apprise the court of the facts, 
to get it to review its action, as improvidently taken, 
and for that reason, if for no other, it was overlook¬ 
ing the conscience of the court to refuse to hear the 
case on its merits, and hold there was no equity; for 
the equity, while it may not have been clearly shown 
in the intervening petition alone, was shown by the 
other pleadings in the case relied on now as then. 
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Bulloch was the procuring cause of the sale to the 
Durant Motor Company, and is therefore entitled to 
his commission in any event. With the facts fully 
before it after the filing of the intervening petition, 
the court should have heard the case fully and have 
allowed the commission. It was error to hold there 
was no equity. It was error to deny the relief. 

Before this suit was tiled, certainly in February, 
1925, Harper, an agent (in a corporate capacity) of the 
Durant Motor Company, his principal, and his sub¬ 
stantially ecpial partner in the agency (in a corporate 
relation),—for, subject to purely legal distinctions, that 
is what they were—asked the Durant Company to do 
one of two things—either to further finance the totter¬ 
ing corporation running the agency for the sale of its 
cars, in which they were ecpudly interested, or to join 
in a voluntary dissolution of the agency corporation. 
The Durant Company refused to do either (Rec., 8). 
He then undertook 'Uo compel dissolution^^ (Rec., 8) 
and fJierehp to force a sale of this valuable real estate, 
in which the ecpiity was large. lie and his dummy filed 
the bills as stockholders, and, on the consent answer of 
the company which they as officers controlled, and hur¬ 
riedly, March 2-3, 1925 (Rec., 10, 2, 16-19), they ob¬ 
tained the receivership for themselves. The Durant 
Motor Company, being apprised, had its representa¬ 
tives added to the receivership, and also its attorney 
Gunn added to the attorneys for the receivers, in this 
jurisdiction March 12, 1925 (Rec., 18-19). The receiv¬ 
ers actively undertook to procure a sale of the property 
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(Rec., 27, 29). Bulloch was negotiating for Harper and 
reporting to him from late in March or early in April 
(Rec., 20). He was finally informed of the terms dc- 
ceptable to the receivers and procured an offer on those 
terms, with a cash deposit of $5,000, and presented the 
same April 8, 1926 (Rec., 20-1, 25-6). The offer was 
$280,000, all cash, subject to deduction of $8,500 com¬ 
missions to Bulloch (Rec., 25-6). 

What happened after April 8, 1925, is party dis¬ 
closed by significant facts in the record, and fair in¬ 
ference from those facts, in the absence of the oppor¬ 
tunity to present the case on its merits in the court 
below. The most significant facts are disclosed by the 
Exhibit B, filed with Bulloch’s petition (Rec., 26). 
Three days after the presentation of Bulloch’s offer, 
April 11, 1925, Harper and his dummy, Fisher, in the 
most formal manner in court procedure notified their 
co-receiver Watson, and the attorney associated with 
him, the representatives of the Durant Company in 
the receivership, that they would present to the court 
in Alexandria on a day and at a time fixed and stated, 
April 20, 1925, at 10 o’clock A. M., the offer procured 
by Bulloch, and would then and there ask the court to 
enter a decree accepting it; and to this notice was at¬ 
tached and expressly made a part thereof a report 
recommending the acceptance of the offer (Rec., 
27-29). It will be noted that the action on this offer 
was one primarily the function of the Supreme Court 
of the District of Columbia, both as matter of law, be¬ 
cause the property and the business and the principal 
creditors were here, and as matter of fact because the 
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Virginia decree recognized that right as heretofore 
quoted, and carefully av’oided taking jurisdiction of the 
sale of property without its jurisdiction and control 
(Rec., 14-15). Why it was carried to Alexandria and 
there first considered is not disclosed. It will be noted 
also that the copy of the report attached to the notice 
is not signed. Whether the original filed in court at 
Alexandria was then signed by Harper and Fisher is 
not disclosed. Whether Watson had previously re¬ 
fused to sign without communicating with the Durant 
Company is not disclosed. Whether he had previously 
refused to sign on instructions from the Durant Com¬ 
pany is not disclosed. It is fair inference, however, 
from the character of the notice and report, that 
Harper and Fisher had reason to know or believe that 
the Durant Company was still at arms length and re¬ 
fusing to cooperate. 

The report itself (Rec., 27-9), discloses that up to 
that time, April 11, 1925, approximately two months 
from the first refusal of the Durant Company to liqui¬ 
date by disposing of the property, H had made no offer 
to purchase it on any terms; because it specifically 
states that the receivers had actively endeavored to 
procure a sale, that Bulloch’s offer was the only cash 
offer received, that all other offers were for exchanges 
of Washington, D. C., property undesirable and long 
on the market, that Bulloch’s offer was the only one 
worth submitting to the court. It was a strong presen¬ 
tation of the advisability of accepting Bulloch’s offer. 
Apparently, therefore, not only had the Durant Com¬ 
pany not offered to purchase the property and Harper 
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(Rec., 27, 29). Bulloch was negotiating for Harper and 
reporting to him from late in ^larch or early in April 
(Rec., 20). He was finally informed of the terms dc- 
ceptable to the receivers and procured an offer on those 
terms, with a cash deposit of $5,000, and presented the 
same April 8, 1926 (Rec., 20-1, 25-6). The offer was 
$280,000, all cash, subject to deduction of $8,500 com¬ 
missions to Bulloch (Rec., 25-6). 

What happened after April 8, 1925, is party dis¬ 
closed by significant facts in the record, and fair in¬ 
ference from those facts, in the absence of the oppor¬ 
tunity to present the case on its merits in the court 
below. The most significant facts are disclosed by the 
Exhibit B, filed with Bulloch’s petition (Rec., 26). 
Three days after the presentation of Bulloch’s offer, 
April 11, 1925, Harper and his dummy, Fisher, in the 
most formal manner in court procedure notified their 
CO- receiver Watson, and the attorney associated with 
him, the representatives of the Durant Company in 
the receivership, that they would present to the court 
in Alexandria on a day and at a time fixed and stated, 
April 20, 1925, at 10 o’clock A. M., the offer procured 
by Bulloch, and would then and there ask the court to 
enter a decree accepting it; and to this notice was at¬ 
tached and expressly made a part thereof a report 
recommending the acceptance of the offer (Rec., 
27-29). It will be noted that the action on this offer 
was one primarily the function of the Supreme Court 
of the District of Columbia, both as matter of law, be¬ 
cause the property and the business and the principal 
creditors were here, and as matter of fact because the 
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Virginia decree recognized that right as heretofore 
quoted, and carefully avoided taking jurisdiction of the 
sale of property without its jurisdiction and control 
(Rec., 14-15). Why it was carried to Alexandria and 
there first considered is not disclosed. It will be noted 
also that the copy of the report attached to the notice 
is not signed. Whether the original filed in court at 
Alexandria was then signed by Harper and Fisher is 
not disclosed. Whether Watson had previously re¬ 
fused to sign without communicating with the Durant 
Company is not disclosed. Whether he had previously 
refused to sign on instructions from the Durant Com¬ 
pany is not disclosed. It is fair inference, however, 
from the character of the notice and report, that 
Harper and Fisher had reason to know or believe that 
the Durant Company was still at arms length and re¬ 
fusing to cooperate. 

The report itself (Rec., 27-9), discloses that up to 
that time, April 11, 1925, approximately two months 
from the first refusal of the Durant Company to liqui¬ 
date by disposing of the property, it had made no offer 
to purchase it on any terms; because it specifically 
states that the receivers had actively endeavored to 
procure a sale, that BulloclCs offer was the only cash 
offer received, that all other offers were for exchanges 
of Washington, D. C., property undesirable and long 
on the market, that Bulloch’s offer was the only one 
worth submitting to the court. It was a strong presen¬ 
tation of the advisability of accepting Bulloch’s offer. 
Apparently, therefore, not only had the Durant Com¬ 
pany not offered to purchase the property and Harper 
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had been unable to induce that company to consider 
purchasing it at private sale. It is fair inference there¬ 
fore that Harper in thus moving formally was but tak¬ 
ing another step ''to compeV^ dissolution by a sale of 
the property. It is a fair inference that the Durant 
Company had no intention of buying this property at 
private sale unless forced to do so. There was no in¬ 
centive for it to do so, but the contrary. They knew 
as well as Harper the conditions stated by Harper in 
his report to be then existent in AVashinglon in respect 
of public sales and because of which such sale would 
result in a sacrifice of the property. The only interest 
of the Durant Company was in maintaining its sales 
agency as established, and it could as well buy the 
property at a public sale, and buy it cheaper, for that 
purpose (Rec., 28-9). Tliey knew as well as Harper 
that unless a sale of this property on favorable terms 
was secured without delay, the receivership could not 
prevent foreclosure (Rec., 28); and they knew of the 
threats to this end (Rec., 29). 

But this offer forced the hand of the Durant Com¬ 
pany, and it met it by otforing tlie same amount, all 
cash. Whether the Durant Company itself was ap¬ 
prised of the purpose to deprive Bulloch of his com¬ 
missions under the offer of the Durant Company is not 
shown. It was acting through its agents associated 
with Harper and Fisher in the receivership and hold¬ 
ing stock for it. It is fair inference that if its hand 
was being forced it would not pay more than it had 
to pay. If it were an independent buyer on the open 
market not bound through a broker it could have bet- 
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tered the offer of Bulloch by any sum in excess of 
$271,500 net. It is a significant fact that the price in 
Bulloch’s offer was exactly duplicated. The negotia¬ 
tions following the transmission of this notice and 
report, in the nine days transpiring before its presen¬ 
tation to the court at Alexandria, are not shown. With 
whom originated the thought of exactly meeting Bul¬ 
loch’s offer and depriving him of his compensation is 
not shown; and whether or not it was voluntarily 
coupled with the offer, or coupled at all, is not shown. 
It is certainlv not conceivable under all of the circum- 
stances of this case that the Durant Motor Company, 
itself, would have voluntarily offered to pay, or upon 
full information would have considered paying, more 
than enough to better the net amount of Bulloch’s 
offer. It seems conclusively established by the facts, 
therefore, that Bulloch by his services rendered was 
the procuring cause of the Durant Company’s offer, 
and therefore entitled to his commission. The trans¬ 
action on its face was open to grave suspicion, and the 
lower court, in any event erred in dismissing the peti¬ 
tion for want of equity, and not investigating the trans¬ 
action in order to determine whether Bulloch was the 
procuring cause. 

The rule as to procuring cause is not construed nar¬ 
rowly by the courts as meaning that the broker must 
bring about the sale by direct contact mth the pur¬ 
chaser. It is construed broadly to mean that he is the 
procuring cause if the sale was the result of his 
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efforts—can be traced to the result of his efforts or 
influence. 

Sussdorf V, Schmidt, 55 N. Y., 319. 

Bryan v, Abert, 3 D. C., App. 180. 

Brooks r. Leathers, 112 Mich., 463. 

On the facts shown bv the record there can be but 
one unmistakable and outstanding conclusion: that the 
offer procured by Bulloch brought forth the purchase 
offer from the Durant Motor Company and that it was 
deliberately used to force and compel the offer of the 
Durant Motor Company. Bulloch was therefore the 
procuring cause, or as it is called in some cases, the 
“meritorious cause” of the sale to the Durant Motor 
Company, and entitled to a decree awarding him com- 
I)ensation. 

Respectfully submitted, 

LOUIS ADDISON DENT, 
JULIUS I. PEYSER, 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Attorneys for Appellant, 
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No. 4649. 


Douglas E. Bulloch, Intervenor, Appellant, 

vs. 

John M. Fisher, R. H. Harper, and E. A. Watson, 

Receivers. 


BRIEF FOR APPELLEES. 


ARGUMENT. 

This appeal involves the single question, whether 
or not a real estate broker who has submitted a con¬ 
tract, subject to broker’s commission, to purchase real 
estate offered for sale by Court Receivers, is entitled 
to compensation when such offer is rejected by the 
Court and another offer upon the same terms, exclu¬ 
sive of a broker’s commission, is accepted. 

The presentation of the statement of facts and ar- 
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gument by appellant in his brief is based upon the 
assumption that the Durant Motor Company, the ulti¬ 
mate purchaser of the real estate, was stimulated to 
make its offer of purchase by reason of the fact that 
the appellant had secured a contract from others which 
was about to be submitted to the Court for its con¬ 
sideration and approval. 

No well defined legal grounds or equitable principles 
are advanced in support of the contention that appel¬ 
lant is entitled to receive either the customary brok¬ 
er’s commission, provided to be paid in the contract 
he submitted, or reasonable compensation for the work 
claimed to have been done by him. 

The intervening petition (R. p. 20) discloses that 
the appellant was at no time employed, either expressly 
or impliedly, by the receivers to procure a purchaser 
of the real estate. It specifically avers that the re¬ 
ceivers had placed a “For Sale” sign at premises 1129 
Connecticut Ave., and that appellant had noticed the 
same and as a result thereof sought information from 
one of the receivers as to the terms and conditions upon 
which the property could be purchased. It further 
appears in the petition that appellant voluntarily 
sought prospective purchasers of the property and 
subsequently submitted an offer to one of the receivers, 
Mr. Harper, who refused to consider the offer or rec¬ 
ommend its approval by the Court. Thereafter appel¬ 
lant did submit an offer of $280,000, subject to a brok¬ 
er’s commission, which was satisfactory to Mr. Har¬ 
per and which he and his co-receiver, John N. Fisher, 
were willing to submit to the court for approval. The 
intervening petition further discloses that appellant 
was fully aware of the fact that any offer to purchase 
produced by him must be submitted to the Court for 
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ratification, and in fact Harper and his co-receiver 
Fisher did prepare a report to the Court of the domi¬ 
cile of the Harper Motor Co., Inc., wherein they were 
appointed receivers with one E. A. Watson, submitting 
the contract produced by appellant and recommending 
the acceptance of the same. Their co-receiver, E. A. 
Watson, was notified of their intention to submit such 
report (R. p. 26) so that he might have an opportunity 
to either join in the report and recommendation or to 
take whatever action he deemed proper under the 
circumstances. 

The Virginia Court however, acting in the interests 
of the creditors of the defunct corporation, refused to 
ratify this offer submitted by the receivers. The court 
did ratify an offer of $280,000 made by the Durant 
Motor Co., Inc., not subject to any broker’s commis¬ 
sion, thereby making it mandatory upon the receivers 
to carry out the terms of the better offer. 

All of the foregoing is recited for the purpose of 
showing that both when the appellant first approached 
receiver Harper and thereafter throughout his nego¬ 
tiations, he knew that no act of the receivers would be 
binding or could result in the consummation of a sale 
which would entitle him to a commission or any com¬ 
pensation until the same had been approved by the 
Court. The circumstances were such, therefore, that 
when he was seeking to earn the commission now 
claimed he had full knowledge that his efforts might 
result in a failure. He is therefore in no better posi¬ 
tion than one who submits to an agent of an individual 
or corporation an offer to buy the latter’s property to 
be in turn submitted to the principal for ratification 
and finds that the principal refuses to accept the offer 
because of a better offer coming to his notice from 
another source. 
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The petition conclusively shows that at no time did 
the receivers place themselves in the position of hav¬ 
ing entered into a contract with the proposed pur¬ 
chaser produced by appellant; and, moreover, that 
appellant dealt with only one of three receivers, being 
merely advised by that receiver concerning the price 
that he would recommend for approval by the court. 

The contract itself, although providing a place for 
approval by the owner (R. p. 26), does not purport to 
show the approval of the three receivers, nor did the 
three receivers in fact affix their signatures thereto. 

It is elementary law, of which appellant was charged 
with notice, that this real estate was in custodia legis 
and that the receivers were merely officers of the Court 
in possession thereof for the benefit of the parties ulti¬ 
mately entitled thereto. All persons are charged with 
knowledge of the functions and authority of the re¬ 
ceivers and contract with them at their peril. 

It was the duty of the Chancery Court to only au¬ 
thorize a sale of the real estate upon the best price ob¬ 
tainable, and as stated in 34 Cyc. 317, “The receiver 
exercises a naked power according to the mandate of 
the Court, the terms of which he should pursue * * 

It is also elementary law as stated by the same author 
(34 Cyc. 318), that either public or private sales “are 
required to be made subject to the subsequent approval 
of the Court. 

As hereinafter pointed out, the equity court has 
added to its character of judicial tribunal that of 
“ vendor in making sales through receivers, and there¬ 
fore, its acts as “ vendorare subject to the same test 
as that applicable to individuals. With this in mind 
we meet the argument of appellant that the rule as to 
procuring cause is not construed so as to mean that 
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the broker must bring about the sale by direct con¬ 
tact with the purchaser. (App. Br. 25.) Such is not 
the rule where an owner has property for sale and does 
not give exclusive agency to a broker. In that event 
he reserves the right to sell to whomsoever he pleases, 
provided of course, the purchaser is not produced by 
the broker. This right has recently been affirmed by 
this court in the case of Taylor v. Maddux, Marshall 
& Co., 55 App. D. C., 254, 255: 

‘‘The first one of two agents presenting a con¬ 
tract satisfactory to the owner is entitled to the 
commission, and the other agent, regardless of 
what service may have been rendered, is without 
remedy.’’ (Our italics.) 

And it is not accurate to state, as appears in appel¬ 
lant’s brief, that the acceptance of the Durant offer, 
which deprived appellant of his commission, resulted 
“in a substantial equal division of those commissions 
between Harper and the Durant Company. It put 
them really in the position of individuals perpetrating 
a legal fraud for their own benefit; not in the position 
of receivers acting in the interest of creditors pri¬ 
marily.” No such record is made, and in fact the cred¬ 
itors will not be paid in full. Further, the record 
shows that Harper and his co-receiver in good faith 
reported the offer presented and reconunended its ac¬ 
ceptance. (R. p. 29.) 

The character and powers of an equity court in mak¬ 
ing judicial sales through a receiver are well ex¬ 
pressed in the case of Morrison vs. Burnette, 154 Fed. 
Rep. 617. In considering the nature of a judicial sale, 
it is held that the equity court assumes the character 
of a vendor. Referring to the power of such court to 
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modify decrees during the term, the court says, how¬ 
ever: 

“It does not empower a court to reverse or void 
without cause a judicial sale during the term at 
which it has been confirmed, because in such a 
case the character of vendor has been added to 
that of judicial tribunal, and the rights of the pur¬ 
chaser have vested by virtue of the confirmation 
of the sale. Pewabac Mining Co. vs. Mason, 145 
U. S., 349, 367. When a court becomes a vendor 
of an executed sale, it is no less bound by the rules 
of law or equity and of morals than is a private 
seller, and it may void its sale on the same grounds, 
and on no other grounds.’^ (Page 623) 

Differentiating between the rights of a purchaser at 
a judicial sale before and after confirmation by the 
court, the opinion states: 

“The purchaser bids with full notice that the 
sale to him is subject to confirmation by the court 
and that there is a power granted and a duty im¬ 
posed upon the judicial tribunal when it comes 
to decide whether or not the sale shall be con¬ 
firmed to so exercise its judicial power as to secure 
for the owners of the property the largest prac¬ 
ticable returns. He is aware that his rights as a 
purchaser are subject to the rational exercise of 
this discretion. But after the sale is confirmed that 
discretion has been exercised. The power to sell 
and the power to determine the price at which the 
sale shall be made has been exhausted. From 
thenceforth the court and the successful bidder 
occupy the relation of vendor and purchaser in an 
executed sale, and nothing is sufficient to void it 
which would not set aside a sale of like char¬ 
acter between private parties.” 

In the case cited the court had before it a public 
judicial sale. But the principles applying to private 
offers are necessarily the same. 
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If we assume that there was a contract between Bul¬ 
loch’s prospect and the receivers, the purchaser would 
be in no better position than the purchaser at a ju¬ 
dicial public sale. He is charged with notice that 
each contract of purchase is ‘‘subject to confirmation 
by the court and that there is power granted and a duty 
imposed upon the judicial tribunal when it comes to 
decide whether or not the sale shall be confirmed to so 
exercise its judicial power as to secure for the owners 
of the property the largest practicable returns.’’ 

Clark on Receivers, Section 591, treating of this same 
subject, says: 

‘ ‘ The sale is either actually or constructively in 
the court and the court is the vendor. Such a 
sale is not valid or binding and confers no right to 
the property sought to be sold until confirmed by 
the court. By such confirmation it is judicially 
made the act of the court and by this act it be¬ 
comes and is a judicial sale.” 

It is not until the court confirms the offer or con¬ 
tract that the court acting as vendor has fixed the 
price for which the property will be sold. This court 
has held that the owner of real estate may sell to any 
one he chooses according to his best interests, without 
liability for commission, in the absence of an exclusive 
agency. 

Heurich vs. Sullivan, 52 App. D. C. 95, wherein this 
Court says: 

“It is settled law that a broker, before he is 
entitled to his commission, must not only find a 
purchaser able, ready, and willing to buy, but 
upon the identical terms authorized hy his prin¬ 
cipal, It is a rule of agency which admits of no 
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exception and Courts do not hesitate to strictly 
enforce it. Any other course would open the door 
to fraud, and place the principal at the mercy of 
his agent.’’ (Pg. 97) (Our Italics) 

Is appellant entitled to recover reasonable compen¬ 
sation for his services? 

To entitle appellant to this compensation the record 
must disclose, if he were dealing with an individual, 
that there was an employment of appellant to seek pur¬ 
chasers of the property under such circumstances as to 
imply a promise to pay for such services. A large part 
of appellant’s argument is based upon this assumption. 
Of course the record in this case does not disclose 
such employment by the receivers. On the contrary it 
appears that appellant voluntarily injected himself into 
the situation by ii^quiring the possible price and terms 
on which the property might be obtained, and acting 
on the hope that he w6uld be able to produce a con¬ 
tract of purchase that would be confirmed by the court, 
proceeded to interest proposed purchasers in order to 
earn an agent’s commission. 

It is adroitly insinuated that the Durant Motor Com¬ 
pany as a stockholder profits by the acceptance of its 
increased offer whereas, it is a fact that the money 
realized from the sale is for the sole benefit of the 
creditors of the defunct corporation. 

It is submitted that the court below committed no 
error in dismissing the intervening petition. 

Wilton J. Lambert, 

E. H. Yeatman, 

Attorneys for Appellees. 




